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SCANNED ON I111312007 

SUPREME COURT OF THE STATE OF 4EW YORK - NEW YORK C O U N T Y  

I K l m I E R M E  
PRESENT: 

Justice 

4- PART 

- v -  
MOTION SEQ. NO. (1 [I ) 

The following papers, numbered 1 to were read on this motion to/for 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 
~ 1 -  Answering Affidavlts - Exhibits - -  

Replying Affidavits . 

Cross-Motion: ..I Yes , - No 

..,_ 

-- 

Upon the foregoing papers, it is ordered that this motion 

PAPERS NUMBERED 

lJNFi3- EnD JkrDGMENI 
lnis judgment ha8 not bwn enterd bv thhg Countv Cbrk 

-I and notice of entry cannot bo s e w d  - k w l  kwn. To 
obtain entry, counsel OF authorlmd repreaowtative must 
appear in penon at the Jubi)rnent Clerk’s Desk (Room 

‘1B) 

Check one: L h N A L  DISPOSITION I NON-FINAL DISPOSITION 
- _I A .  - - -  
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SUPREME COURT OF THE STATE OF N E W  YORK 
COUNTY OF N E W  YORK : IAS PART 4 

I n  t.he M a t t e r  of  t h e  A p p l i c a t i o n  of I n d e x  N o .  1006-15/07 
GLENN LEHMAN, 

Mot ion  Seq. 0 0 1  

Judgment 
P e t it i D ne r , 

For a Judgment P u r s u a n t  t o  CPLR A r t i c l e  
78 , 

- a g a  i ns t - 

RAYMOND KELLY, as [:he Sta t .u to r i1 .y  
D e s i g n a t e d  Handgun L i c e n s i n g  O f f i c e r ,  
and A s  t h e  N e w  Y o r k  City P o l i c e  
Commission, and  h i s  S u c c e s s o r s  i n  
Off i c e  , 

Responden t .  

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ l _ _ _ _ _ l _ _ _ _ _ _ _ _ _  

KIBBIE F. PAYNE, J.: 

I n  t h i s  C P L R  a r t i c l e  7 8  p r o c e e d i n g ,  p e t i t i o n e r  seeks a 

judgment  a n n u l l i n g  t h e  d e t e r m i n a t i o n  of  t h e  N e w  York City Police 

Depar tment ,  L i c e n s e  D i v i s i o n  t h a t  d e n i e d  h i s  a p p l i c a t - i o n  for a 

l i c e n s e  t o  possess a f i r e a r m .  

a r g u i n g  t h a t  t h e  d e t e r m i n a t i o n  i s  n o t  a r b i t r a r y  and  c a p r i c i o u s  

Respondent  o p p o s e s  t h e  p e t i t i o n ,  

n o r  an  a b u s e  of  d i s c r e t i o n .  

P e t - i t i o n e r  f i l e d  a n  a p p l i c a t i o n  for a law e n f o r c e m e n t  

r e t i r e e  c o n c e a l e d  handgun l i c e n s e  on J a n u a r y  1 7 ,  2 0 0 5 .  On 

F e b r u a r y  2 1 ,  

C i t y  P o l i c e  Depar tmen t  ( L i c e n s e  D i v i s i o n )  d i s a p p r o v e d  

p e t - i t i o n e r ’  s a p p l i c a t i o n  or1 t h e  g r o u n d s  : 

your a r r e s t  h i s t o r y  which cast.? g r a v e  d o u b t  of  y o u r  charac:ter and 

2 0 0 7 ,  r e s p o n d e n t  L i c e n s e  D i v i s i o n  of  t h e  N e w  York 

“ T h e  c i r c u m s t a n c e s  o f  
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f i t n e s s  t o  posses a f i r e a r m s  [ s i c ]  l i c e n s e  and you r e f u s e d  a 

chemica l  t e s t  and  you have tl C o n d i t i o n a l  NYS D r i v e r s  L i c e n s e  

[sic] . “  T h e r e a f t e r ,  p e t i t i o n e r  filed an  a d m i n i s t r a t i v e  appeal t o  

the Dir-ec:t.or- of L i c e n s e  D i v i s i o n .  On A p r i l  1 6 ,  2 0 0 7 ,  t h e  

D i r e c t o r  of  t h e  L i c e n s e  E u r e a u  r ev iewed  t h e  r e c o r d  and  u p h e l d  the 

l i c e n s e  d i s a p p r o v a l . .  S i i b s e y u e n t l y ,  p e t i t i o n e r  commenced t . h i s  

p r o c e e d i n g  s e e k i n g  t o  a n n u l  t h e  L i c e n s e  D i v i s i o n ’  s d e t e r m i n a t i o n .  

The c o u r t  w i l l  riot d i s t . u r b  t h e  d e t e r m i n a t i o n  a b s e n t  a 

showing t h a t  i t  was “ a r b i . t r a r y  and  c a p r i c i o u s ”  ( see M a t t e r  of_ 

Pine1l .a  v S a f i r ,  5 A D 3 d  316  [2004]; Matter o f  Eddy K i r k ,  1 9 5  A D 2 d  

1009, 1010-1011 [1993]; see a l s o ,  Matter of  F e l l  v Board of 

E d u c a t i o n ,  3 4  N Y 2 d  2 2 2 ,  2 3 1  [1974]). I n  t h i s  case, p e t i t i o n e r  

r e t i r e d  f rom t h e  N e w  York C i t y  Depar tment  of C o r r e c t i o n s  

( D e p a r t m e n t )  a f t e r  t w e n t y - f i v e  y e a r s  of s e r v i c e  a s  a c o r r e c t i o n  

o f f i c e r .  The r e c o r d  below i n d i c a t e s  t h a t  p e t i t i o n e r ’ s  s e r v i c e  i n  

t h e  Depar tment  w a s  s a t i s f a c t o r y ,  and  t h e  Depar tment  recommended 

t h e  p e t i t i o n e r ‘ s  p e r m i t  a p p l i c a t i o n .  The D e p a r t m e n t ’ s  Ch ie f  o f  

A d m i n i s t r a t i o n  e x p r e s s l y  ind i . ca t . ed  t h a t :  “Mc. Lehman was 

p e r m i t t e d  t o  p o s s e s s  and c a r r y  a p e r s o n a l  p r o t e c t i o n  f i r e a r m ,  and  

d e m o n s t r a t e d  t h e  a b i l i t y  t o  perform h i s  d u t i e s  i n  a n  o u t - s t a n d i n g  

manner; as well as m a i n t a i n  a n  e x c e l l e n t  r e c o r d  w i t h  r e s p e c t  t o  

employment arid p e r s o n a l  c h a r a c t e r .  ” P e t - i t i o n e r ’  s p o s s e s s i o n  of a 

personal f i r e a r m  w h j . l e  employed as  a c o r r e c t . i o n a 1  offj.(;er i s  not 

d i s p u t e d  b y  r e s p o n d e n t .  A d d i t i o n a l l y ,  t h e r e  i s  n o t h i n g  i n  t h e  

2 

[* 3 ]



r e c o r d  i r i d i c a t . i n g  t h a t  the Department revoked p e t i t i o n e r ’ s  

p r i v i l e g e  t o  c a r r y  a cor-iceal.ed f i r e a r m  f o l l o w i n g  h i s  2 0 0 4  t - r a f f i c  

v i o l a t i o n  c o n v i c t i o r l  of  o p e r a t i n g  a motor  v e h i c l e  unde r  the 

i n f l u e n c e .  

or. any s e r i o u s  offeri:;e, nor d o e s  t h e  r e c o r d  i n d i c a t e  he suf€ers  

from any m e n t a l  i l l n e s s  01: a lcoho l i , sm.  

wit.h t h e  c r i m i n a l  j u s t i c e  s y s t e m  a s  a de fendan t .  stems d i r e c t l y  

At .  no t.ime was t h i s  p e t i t i o n e r  c o n v i c t e d  of any  cr-irnc 

P e t i t i o n e r ’ s  o n l y  c o n t a c t  

from t h e  2 0 0 4  i n c i d e n t :  f o r  whi.ch h e  was a r r e s t e d  arid 

s u b s e q u e n t l y  p l e d  g u i 1 t . y .  

T h e  r e s p o n d e n t ’ s  A p r i . 1  16, 2 0 0 7  f i n a l  de t e rmina t i . on  

expressly i n d i c a t e d  \ \  . . . your  R e t i r e d  P o l i c e  O f f i c e r  l i c e n s e  

i s  d e n i e d  due  t o :  Your c o n v i c t i o n  f o r  DWAI [ s i c ] ,  VTL S e c t i o n  

1192(1) on 2 / 1 9 / 0 4  Demons t r a t e s  a lack of c h a r a c t e r  and f i t n e s s  

t o  p o s s e s  f i r e a r m s .  ” Clearly, b u t  for p e t i t i o n e r ‘ s  g u i l t y  p l ea  

and c o n v i c t i o n  o f  t h e  V e h i c l e  arld T r a f f i c  Law t h e r e  i s  no other 

i n c i d e n t  i n  p e t i t i o n e r ‘ s  e n t i r e  h i s t o r y  d e m o n s t r a t i n g  any  e v e n t  

of  p e t i t i o n e r ’ s  l a c k  o f  moral c h a r a c t e r .  

any  p r o c e e d i n g  legal o r  d i s c i p l i n a r y  which would tend t o  impugn 

p e t i t i o n e r ’ s  m o r a l  c h a r a c t e r .  

e x a m i n a t i o n  of  p e t i t i o n e r  i n d i c a t e d  that: t h e  p e t i t i o n e r  “ . . . 

was n o t  a d a n g e r  t o  h i m s e l f  o r  others and i s  f i t  t o  r e t u r n  t.o 

work full d u t y  and t o  c a r r y  a 

c i r c u m s t a n c e s  I f i n d  t h a t  r e s p o n d e n t ’ s  d e t e r m i n a t i o n  t - k a t  

p e t i t i o n e r  l acked  good m o r a l  c h a r a c t e r  t o  p o s s e s s  a f i r e a r m  was 

The r e c o r d  i s  d e v o i d  of  

And most  i m p o r t a n t l y  a psychj a t r i . c  

f i r e a r m . ”  Under t h e  t o t a l i t y  of 
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a r b i t r a r y  and  c a p r i c i o u s .  

T h i s  ma t t e r  i s  remanded t o  r e s p o n d e n t  agency  f o r  

c o n s i d e r a t i o n  a s  t o  whe thc r  p e t i t i o n e r  h a s  d e m o n s t r a t e d  proper 

cause  for t h e  i s s u a n c e  o f  a permit: u n d e r  P e n a l  L a w  §4OO(l) (9). 

A c c o r d i n g l y ,  i t  i s  

ORDERED that:  t h i s  p e t i t i o n  i s  g r a n t e d  only t o  t h e  e x t e n t  

i n d i c a t - e d .  

The f-oregoir ig  c o n s t i t u t e s  t h e  d e c i s i o n  a n d  judgment  of t he  
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