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-against- 

ELLINGTON MANAGEMENT GROUP 

DECISIQN and ORDER 

In this brcach of contract action, dcfendant, Ellington Management Group (“Ellington”), a 

hedge fund manager bascd in Greenwich, Connecticut, moves pursuant to CPLR 32 1 1 (a) ( l ) ,  

( 5 )  and (7) to dismiss the amended coniplainl 

BACKGROUND 

In February 2000, plaintiff, Phoenix Capital Tnvcstments, LLC (“Phoenix”) and Ellin@on 

entcred into an ciigagemerit letter (the “agrecnicnt”) whercby Ellin@un agreed to pay Phoenix 

i’tcs to find non-U.S. investors to invest in a hedge fund or otlicr investments that Ellington 

managed. Pursuant to the February 2000 agreement, as amciided in August 2000, when Plioenix 

identified a potential investor, it would send a “Contact Notice” to Ellingtoil and if the Contact 

Notice Client did, in fact, invest in Ellington, Phoenix would receive Fees, as defined in the 

agreement, and, if the investment met certain other dcfiiied criteria, Phoenix would also reccive a 

“Stmcturing Payment”’. However, the agrceinent states that Phoenix would not receive a Fee, 

“as to any investor whose first Investment is made later than one year after [Phoenix has] made 

[its] last contact with that investor on behalf of Ellington.” (Penn AK, Ex. A, p, 2) 

’ Fees and Structuring Payments are dcfined terms in the agreement, and those words are 
capitalized throughout the February and August 2000 agreements. 

[* 2 ]



Phoenix and Ellington revised their agreement in December, 2003 to, inter a h ,  provide 

for a differcnt fee sclicdule for non-Lock-Up jnvestments. However, the 2003 amendment 

exempted Norgcs from thc new fee schedule, stating that “[ilor Norges Rank . . ., the original fce 

schedule will apply for Investments in ‘hedge fund type’ strategies whether or not the Investment 

is a Lock-Up Investment.” 

Thc 2003 agrceinent also provides, in pertinent part: 

b) Similar to the original agreement. ii’a ‘Contact 
Notice’ investor makes a first invcstrnent before thc 
end ofthe onc year period following thc earlier of 
(i) the last contact Phociiix made with this investor 
011 Ellington’s bchalland (ii) the date of the termination 
notice, then Phoenix will bc entitled to its few; 
however, if such investment is made after the one 
year pcriod has cxpired, no fees will apply. Furthermore, 
for all currcnt ‘Contact Notice’ investors other than 
Norges Rank. . ., the one ycar period will be considered 
to have already begun on 6/12/2003 

(Penn Aff, Ex. E., p. 2) 

Phoenix alleges that in late 200 I ,  it contacted Norges Bank Tnvestinent Maiiageinent 

(Norges), a Norwegian bank tlmt inanages pension funds, rcgarding Norges’s interest in invcstiiig 

in Ellington. Initially, Norges was reluctant to consider an invcstrnent in Ellinglon, however, 

Phoenix claims that, as a result of its efforts, in April, 2004, Norges, Ellington and Phoenix met 

to discuss a potential investment. (Amended Cornp., para. 16) 

Approxirnatcly two months later, in June, 2004, Ellington terrninatcd its agreemcnt with 

Phoenix. Phoenix alleges that, thereafter, Ellington made statcnients to Norges about Phocnix 

that caused Norges to sevcr its relationship with Phoenix. 

On August 3 1 ,  2006, Norges invcsted riiorc than $500 millioii in fiinds that Kllington 
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managed. 

In July, 2007, Phoenix filed this complaint seeking payiiiciit of its finder’s fee and other 

damages alleging breach of contract (1 ’‘ cause of action) , quantum meruit (2nd cause of action), 

unjust enrichment (3rd cause of action),’ tortious interfercnce with prospective busincss relatioils 

(4‘h causc of action), breach ofthe covciiaiit of good Liith arid fair dealing (5‘h cause of action), 

violations of the Connecticut Unfair ‘l’rade Practices Act (“CUTPA”) for interfercnce with 

prospectivc business relations (6th cause of action) and violations of CUTPA for bad faith 

tcrmination of the agreement (7t’’ cause of action). 

CONTENTIONS 

In support of the motion to dismiss, Ellington argues that the plain language of the 

agreement establishes that Phoenix is not entitled to Fees or Structuring Payments because 

Phoenix’s last contact with Norges on Ellington’s bchalf was more than one year beforc Norgcs 

investcd in Ellington. Ellington also contends that Norges’s claims for breach of thc covenant of 

good faith and fair dealing (cornnion law and C‘U‘I’PA) are without merit bccause: 1) the 

agreement pcriiiitted either party to terminate it on 60 days notice and that Norges did not invest 

in Glliiigton for more than two years after Ellington terminated the agreement--well after any 

one-year tail” prnvjsioii cxpircd, 2) Phoenix’s claims of bad faith are without factual support; 

and 3) Phoenix has iiot alleged that Ellington has done anything “immoral, unethical, opprcssivc, 

[or] uiiscmpuous~’ for the purposes of CUTPA. Ellington also contends that the CIJPTA claim is 

time barred. 

L L  

Ellington iurther argues that in thc tortious iiitcrfcrence with prospective contract 

Phoenix has withdrawn its claim for quantum meruit and unjust eiuiclmient. 
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relations claims, (comnion law and C‘T JTPA) Phoenix fails to plead at least two essential 

elements of that claim-that Ellington knew that Phociiix and Norgcs were negotiating a potential 

iiivestmeiit deal with a third party and that Ellington interfered with that deal solcly out of 

malicc. It also contends [hat thc court should iiot perniit Phoenix to replead because the 

proposed anieiidiiiciit would be futile. 

In opposition to dismissal, Plioenix argues that the 2003 amcndment to thc finder’s fee 

agrceinenl exempted Norgcs from the “oiic year tail” provision regarding fees and that, in any 

evenl, the strucluring payments arc not sub+ject to the “one year tail”. Alternatively, Phoenix 

contends that the contract is ambiguous regarding Ellington’s obligation to pay Phoenix fees and 

or structuring payments. In addition, Phoenix contends that it has adequately plcad that Ellington 

breached the covenant of good hit11 and fair dealing by alleging that Ellington excrcised its right 

to terniinatc the contract malevolently, as part of a scheme to deprive Phoenix of the belielit of 

the agreement; that the tortious iiiterkrencc with prospective contract rclations claim statcs all 

the esscntial elements of the claim and that the corrcsponding CIU‘I’PA claims are also sufficient 

to put Ellington on notice rcgardiiig subject matter ofthe claims. 

Phoenix also argues [hat tlic statute or  liniitations for the CUTPA claim alleging 

Ellington’s bad faith termination of the agreement was tolled because Ellingtori engaged in a 

continuous course of wrongful conduct following its terniiiiation of [he agrccmeiit. 

DISCUSSION 

On a motion addressed to the sufficicncy o l  the pleadings, the court must acccpt every 

lactual allegation as truc, and liberally construe the allegations in a light most favorable to the 

pleading party, (Guggcnhcirner 17 Gir7ztllzirg, 43 N.Y.2d 268 [ I  9771; see CPLR 321 1 [a][7]). “We 
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. . . deterniinc only whether the facts as allegcd fit within any cognizable legal theory.” (Leon v 

Murlinez, 84 N.Y.2d 83, 87-88 [1994]) “The niotioii must be denied if from the pleadings’ four 

corners ‘[actual allcgatioiis are discerned which taken together manifest any cause of action 

cognizable at law.’” (511 Wext 2.32”” Owners C o y  v Jenn@r Rwlty  Co., 98 N.Y.2d 144, 15 I - 

152 [ZOO21 [intcriial citations oniittcd]) Iiowever, allegations consisting of bare legal conclusions 

and factual claims that are irdierently iiicrcdi ble, or those that are contradicted by docuiiieiilary 

evidence, are not entitlcd to such presumption. (lillnzan v Normcr Kumali, ILK, 207 A.D.2d 691 

[ ls t  Depl 19941) Further, the court will only grant a niotion to dismiss based on documentary 

cvideiice “where the documentary evidence uttcrly refutes plaintiffs factual allegations” and 

conclusivcly establishes a dcfense to the asserted claims as a matter of law. (Goshcn v. Mutucrl 

L& Ins. C‘o. Q f N .  Y ,  98 N.Y. 314, 326 [2002J). 

Breach of Contract 

“Whether a contract is ambiguous is a question of law ibr the court and is to he 

determined by looking within the foiir corners of thc document” ( K u s . ~  v Kuss, 91 N.Y.2d 554, 

566 [ 19981 citing W W IT Assocs. v. Ciiunconlieri, 77 N.Y .2d 157, 162- I63 [ 19901). A contract 

is unambiguous, if “oii its face it is rcasoiiably susceptiblc of only one meaning.” (Greenfield v 

Philles Recordr, 98 N.Y. 2d 562, 569 [2002]) conversely, “[a] contract is ambiguous i l  the 

provisions in controversy arc reasoiiably or fairly susccptible of difyerent intcrprctations or may 

have two or more different meanings.” (Feldinun v Nulionul Westminster Bank, 303 A.D.2d 27 1 

[ 1st Dept 20031 [interiial quotations and citations omitted]). 

The existence u l  ambiguity is dctclwiiied by examining the “cntire contract and 

considcrling] the relation o l  the parties and the circumstances under which it was cxccutcd , , , ,’. 
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Moreover, the court will consider the wording “in the light of the obligation as a whole and the 

intention o l  the parties as manifested thereby.” (Kass v Kcrss, 91 N.Y.2d at 566) 

In this case, the court must cobble together the agreement by reading the February 2000 

agreeinelit together with the August 2000 amciidinents and the email exchanges that comprise the 

December 2003 amendments to the agreement. Both the Fcbruary and August 2000 agrccmcnts 

define the term Fees and the term Structuring Payments and capitalize the first letter ofthose 

terms throughout the documents when they refer to payments to Phoenix. lhosc  agreements 

establish a two tier payment system that defines when Phoenix earns Fees and when Phoenix 

earns Structuring Payments. Indeed, the August 2000 document states: 

Ellington will pay Phoenix fees (“Fecs”) for all investments 
accepted by the Ellington Funds (“Investments”) from 
investors contacted pursuant to this agreement and named 
in a Contact Noticc (“Jnvcstors”); provided however, no Fee 
shall be paid with rcspcct to any investor as to whom Elliiigton 
has given a No Fee Notice or as to any investor whose first 
Investment is made later than one year alter [he AuthoriLed 
Persons have made their last contact with that investor . . . 
except for inveslors included in Appendix A3 

In addition, if Phociiix . . . introduccs Investors to an 
Ellington Fund in an aggregate i tivestment amount of no 
less than $100 million who invest through structures that 
result in fccs or other payments to Ellington in excess of 
what Ellington would receive had the Investment been made 
directly in the related Ellington Fund, Phoenix will be paid 
a structuring payrneiil (the “Structuring Payment”) in an 
amount equal to 50% of the amount of such cxccss promptly 
after Ellington earns and receives such excess . . . . 

(Penn Mf, Ex. C, p.2). 

However, the e-mail exchaiigcs that resulted in the December, 2003 aniendinent do not 

PriineCorp was the only investor included in Appendix A and that entity was subjcct to 
a two year tail. 
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capitalize the word “fee” or “iees” and do not discuss Structuring Paymciits at all. The 

December 2003 amendment states that “Phoenix will be entitled to its fees if’a contact notice 

investor makes a first investmciit before the end of the one year period following Phoenix’s last 

contact with the investor on behalf of Ellington and the date of the termination notice. 

1. Fees 

Phoenix’s strained reading of the 2003 aiiiendnicnts to the agrccnient is unavailing. The 

plain language of tlie 2003 aiiiciidiiieiits establish that “Similar to the original agreement,” 

Phoenix is not entitled to “fees” when a coiilact notice investor makes a first investiiient later 

than one year after Phoenix made its last contact with this investor on Ellington’s behalf and the 

date of the termination notice. Thc agreement does not add Norges to Appendix A, as an entity 

cxeiiipt ikom the one year tail, and it does not niodify thc tail provision to state thdt Norgcs is 

exempted. Morever, tlie provision in the agreemciit regarding fees for “lock-up” investments, 

upon which Phociiix attempts to rely, is complctcly unrelated to the one year tail. That section 

merely exempts Norges from the amended lee schcdule for non lock-up investments. The 2003 

amendnient clcarly reallirms that the one year tail provision applies to current contact notice 

investors-and that Norges was a current contact notice investor. “Where a written contract 

clearly contradicts the complaint allegation supporting the breach of contract claim, the contract 

itsclf constitutes the documentary cvidence warranting dismissal under CPLR 32 1 1 (a)( 1 )” ( B e d  

,Sav Bunk v LYon7mer, 2005 WL 3487803 at *4 [Sup. Ct. N.Y. County] citing 1.50 Broudwuy N Y 

Assoc,s., L.P. v Bodncr, 14 A.D.3d 3 [ l s t  Dept 20041) 

2. Structuring Payments 

As to Structuring payments, Phoenix argues that Structuring Payiiicnts are not slinply a 
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subset of Fees and that the clear language of the Agreement establishes that Pliocnix js cntitled to 

a structuring payment whenever a structured investimciit is made by an investor that Phoenix 

introduced to Ellington; that slructuring payments arc discussed separately from fees and that tlic 

provisions discussing fecs and the one year tail period makc 110 iiieiitioii of Structuring Payments. 

Ellington counters this argument by stating that the Structuring paynicnts are a bonus that 

Phoenix would earn in addition to Fees, a id  thus, if Phoenix did not earn Fees because the 

investor iiivested outside the onc ycar tail then, similarly, the Structuring Payment bonus would 

be precludcd by the one year tail. Morcover, Elliiigton stated, at oral argument, that any 

aiiibiguity in the August 2000 agreement about whether the tail applied to Structuring Payments 

is clariiied by the r)ecembcr 2003 amendment, that does not usc thc defined term Fees, but rather 

“uses the geiicric tcriii fees without a capital F and says no fees, meaning both Fees aiid 

Structuring Payments, will apply if the investment is made outside the one year tail, period.” 

( 1  0/4/07 ‘ l ra l i~,  p. 1 1,ll.  1 1 - 14). 

The court finds that the contract is ambiguous as to whether Structuring Payments are a 

bonus that Ellington paid in addition to Fees and whether those Structuring Payments arc subject 

to a one year tail. Contrary to Ellington’s asscrtioii, the use of the term “fees” in the December 

2003 amendment docs not resolve the ambiguity. That the 2003 cmail ameiidiiieiit does not 

capitalize the words fcc, fccs or fee schedule4 does not necessarily indicatc that Ellington 

intended to use tliosc words geiierically to iiiclude both fees and structuring payimcnts. Ihc 2003 

amended agreement is basically an iiiforinal docuiiient that is comprised of several email 

communications. Whether thc usc of the terms fee, fees and fee schedules (uncapitalized) was an 

The word Fee is capitalizcd oiily oncc in paragraph 8 oi’the 2003 amendment to the 4 

agreeiiicnt, but this usage does not resolve the ambiguity. 
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inadvertent scrivener’s error or a deliberate choice indicating generic usage, is a qucstion of fact 

and in order to dctcrminc the meaning ofthe amendment the court will have to consider extrinsic 

evidence not found in the four corners of the agreement. (See, C‘VHoldings, LLC’ v h l i san  

Advisors, LLC, 9 A.D.3d 654, 657 [3rd Dept 20041; GreenJield v Philles Records, 98 N.Y.2d at 

569). 

Good Faith and Fair Dealing 

Implicit in eveiy contract is a coveiiarii ol’good faith and fair dealing. (Dalton v 

Educcrtional Tcsliizl: Seivice, 87 N.Y2d 384 [ 19951; Skillgumcs, LLC‘ v. Brocly, I A.D.3d 247 [ 1 st 

Dept 20031). The covenant of good faith and fair dealing precludes one of the contracting partics 

from taking any action that will destroy the rights o l  the othcr party to receive the bendit of the 

bargain. (Dulion v Educationul 7’esting Service, 87 N.Y.2d at 389). 

The complaint in  this case alleges that the partics entered into a finder’s fee agreemcnt 

pursuant to which Phoenix would earn fees and, if applicable, structuring payments, if 

prospective invcstors that Phoenix contacted on bclialf of Ellington, subsequently invested jn 

Ellington. Phoenix contends that it spciit several years and a grcat dcal of effort developing 

Norges as a client on behalf of Ellington and that, inslead of honoring its bargain, Ellington 

terminated its agreemcnt with Phoenix to avoid paying fees and manipulated events, “so that the 

investment by Norges would be made more than onc year after Phoenix’s last contact with 

Norges.” (Cmplt, para. 44). Because Phocnix alleges that Ellington terminated the agreement, 

“for an illegitimate purpose, and in bad faith , , .the cause o l  action alleging bad faith breach . , . 

is viable.” (Richhcll Infb. Servs , Inc 17 Jupiter Puriners, L. P I  309 A.D.2d 288, 303 [ 1 st Dcpt. 

20031). 
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Ellington’s argument that the finder’s fee agreement expressly permitted cither to 

tenninate thc agreement on 60 days notice is without nierit because, even if the termination 

provision gives Ellington discretion over the termii-lation, that discretion must be exerciscd “in 

good faith, [and] not arbitrarily or  irrationally.” (Mudddoni .Jewelei-s, Inc. v Rolcx W d c h  U S.A., 

h c . ,  41 A.D.3d 269, 270 [ 1 st Dept 20071 Where, as here, plaintiff’s allegations support a claim 

that defendant exercised a contract right, “;is part of a pui-posefiil scheme designed to dcprive 

plaintiffl] of tlie benefits of [thc agreement],” the allegations state a valid implied covcriaiit 

claim. (Richhell h fo ,  Svcs., 309 A.D.2d at 302) 

Bad Faith Tcrrnination Claim (CUTPA) 

Although Connecticut law goveiiis the substantive elements of a CUPTR claim, thc 

question 01. whether tlic coiiiplaint alleges the cleinents of the claim with sufficiciit particularity 

is a procedural issue that is governcd by New York law. (See, Westdmtsche Lcmdesbunk 

Girozentraltl v Lear.sy, 2S4 A.D.2d 25 1,252 [ 1 st Dept. 2001 1 [holding that whether a claim is 

pled with sufficient particularity is “a matter ofproccdure governed by tlie law of the 

As stated abovc, Plioenix’s claim for brcach ofthe covenant of good faith and fair dcaling 

specifically a1 lcgcs that Ellington terminated the contract and manipulated events in order to 

avoid its contractual obligations to Phoenix. This is sufficient to put Ellington on notice 

regarding thc subject matter ol‘ the controvcrsy. (See, Fdcy v 1) ’Agostino, 21 A.D.2d 6011 st 

Dept 19641). Moreover, under Connccticut law, the statute of limitations under CIJTPA is tollcd 

i l  there is “evidmcc of the breach o l a  duty that rciuaiiied in existencc after commission 01 thc 

original wrong related thereto. That duty must not have terminated prior to the commencement of 

Connecticut, on the other hand is a fact-pleading state. (See, Fer7neZZy v Norton, 2007 5 

WL 2198575 at “8 [Corm. App.]) 
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the period allowed for bringing an action for such a wrong.” (Fichera v Mine Hiill Corp, 20 1 

Conn. 204, 209 [Sup. Ct. 19881). Here, Phocnix alleges, “Ellington instructed Phoenix not to 

contact Norges on its behalf, and terminated its agreement with Phoenix . . . . Ellingtori also, 012 

informatioil and belief, wrongfully manipulated events to cause events to occur so the investment 

by Norges would be made more that oiic year after Phoenix’s last contact with Norges.” 

(Amended Cniplnt, para. 53). Tliese allegations of Ellington’s continuing course of conduct are 

sufficient to to1 I thc statute of limitations rcgarding the CTJTPA claim alleging Ellington’s bad 

hi th  breach of contract. 

Tortious Interlerence with Prospective Busincss Relations (Comrnon Law) 

The required elements of a cause of action for tortious interferencc with prospective 

business rclatioiis are as follows: (a) business relations with a third party; (b) the defcndant’s 

interference with thosc business relations; ( c ) the defendant’s interference with the sole purpose 

of harming the plaintiff or using wrongful tncans and (d) injury to the business relationship. 

(Advunced Glohnl Technoloa, LLCl v Sirius Sdellittl Rudio, Inc., I5 Misc. 3d 776, 777 [Sup. Ct. 

N.Y. County 20071 LTff”dcis mo&fkd2007 WT, 2831782 Llst Dept] ; sw d s o  Guui*d-L(f> C‘urp. v 

Pirrker Hardware Mfg. Cwp, 50 N.Y.2d 183 [1980]; Cwvel v Noonan, 3 N.Y. 3d 182, 190 

[2004]). 

To state a cause of action lor tortious interference with 
prospectivc business advantage, it niust be alleged that 
the conduct by defendant that a1 legedly interfered with 
plaintiffs prospects either was undertakeii for the sole 
purpose of harming plainiill or that such conduct was 
wrongful or improper independent of the interhence 
allegedly caused thcreby. 

(Jucohs 11 Continuum Heallh Partnerx, 7 A.D.3d 3 12, 3 13 [ I  st Dept 20041; citing Alexunder & 
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Alexander ofh! Y: v Fritzen, 68 N,Y,2d 968, 969 [1986]) 

“Wrongful means” include “physical violencc, fraud, rnisreprescntation, civil suits and 

criminal prosccutions, and sonie degree of economic prcssure; they do not however include 

pcrsuasion alone although it is kiiowingly directed at interfcrcnce with the contract.” ( G ~ w d -  

Lzfc Poi-p. v Pirrker Hnrdwure Mfh’. Coip, 50 N.Y.2d at 191). Simple economic persuasion 

alone does not constitute “wrongfd means”. For economic pcrsuasion to be wrongful, it must be 

“extreme and unfair.” (C‘ctrvel C’orp. v Noonan, 3 N.Y.3d at 192). 

Here, the amended complaint alleges that Phoenix devcloped a close business rclationship 

with Norgcs and Norges was intcrcsted in another investment opportunity that Phoenix had 

proposed with Fortress Investment Group, Inc.; that Ellington made statements to Norges in 2004 

that caused Norges to end its relationship with Phoenix and that Ellington’s actions were for the 

sole pwpose of hariniiig Phoenix and its business relationsliip with Norges and/or- J?llingloii’s 

actions were unfair and inipropcr aiid but for Ellington’s statements to Norgcs, Norges would 

have invested i n  Fortress, yielding fees for Phoenix. (Amended Crnplnl., paras. 38-42). 

Phoenix’s claim for toi-iious inlerferencc with a prospectivc business relationship is 

latally defcctive as Phoenix has failed to allege that Ellington knew about Norge’s potcntial 

invcstinent with For-tress(Burns Jcrchon Miller Summit & Spiizcr v Lindner, 88 A.D.2d 50 

[2”dDept 19821, qff’d 59 N.Y2d 3 14 [1983] [knowledgc of the relationship must bc specified and 

totally conclusory allegatioiis arc insufficient]; Qiinil Ridge As.so~*.s v Chcm Blink, 162 A.D.2d 

9 17, 9 19 [3Id Dcpt 199OJLdismissing claim for iiitcrfereiice with pre-contractual relations where 

plaintiff did not allege “that defendant was awarc of and interfered with any such contract.”]) and 

Phoenix has iiot adequately plead that Ellington’s alleged conduct aniounted to a crime or an 
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iiidepeiident tort or that it was lor the sole pui-pose of inflicting intentional harm on Phoenix. 

ILSee, Krinos Foods, h c .  v Vintuxe Food Corp , 30 A.D.3d 332, 333 [lst Dept 20061 [dismissing 

claim for intcrference with pre-contractual relations because allegations were “insufficicnt to 

show that defendant used the ‘wrongful ineans,’ e.g., ’physical violencc, fraud or 

misrepresentation, civil suits and crimiiial prosecutions, and some degree of economic pressure,’ 

necessary to stale [such] a cause of action . . I .”I; LoPresti v Mnss. Mzd. Life Ins. Co., 30 A.D.3d 

474, 476 12nd Dept 2006][dismissiiig tortious interference claim bccause the allcgation that thc 

respondents’ actions were wrongful or unlawful were coiiclusory and without support.”]; Jircohr 

17 C‘orttiizuuin Health Pcrrtners, Inc., 7 A.D.3d 3 12, 3 13 [lst  Dept 20041 [“The instant coinplaint 

fails to plead sufficient nonconclusory allegations . . , . Plaintiff neither alleges specific l‘acts that 

could support an inference the defendants were motivated solely by desire to harm [or] . . . 

specific facts, that if provcn, would show that the (actions taken wcre) . . . otherwise 

indepcndently  wrongful."^). 

Further, Phoenix’s allegations regarding a purportcd Phocnix-Norges-Fortress 

relationship that allegcdly would have resulted in Norgcs investing with somcone other than 

Ellington, describe a situation in which E11 iiigton and Fortress are competitors. Because the 

allegations suggest that Ellington’s self-intcrest motivatcd its alleged conduct, at least in part, 

Phocnix caiiiiot assert that Ellington actcd “solcly out of malice.” (Au‘vlmced Globul Tech, LLC 

v Sirius LSutellire Kudio, Inc., 15 Misc. 3d at 782-83; see also, Lohel v hhirnonides Med. O r . ,  39 

A.13.3d 275, 277 [ ls t  Dept 20071 [where “it is clear that any motivation 011 (defendant’s) part 

was based 011 economic self interest,” plainti f f  s allegations were insufkicnt to establish that 

defendants conduct was inotivated solely by its desire to harm plaintifl]). 
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Tortious Iiiterkrcnce with Prospective Business Advantage (CUTPA) 

Because the sufficiency of the CU‘I’PA claim is a procedural issue that is governed by 

New York law, based on the discussion, supra, conccrning the lack of suf5ciency of Phoenix’s 

common law claim for tortious interference with prospective business advantage, the cou1-t must 

dismiss the CUTPA claim bascd on the same conclusory allegations. (Kronholm Ce Keeler v 

Arthur A.  Wutson & c‘o., 1996 WL 697964 at “2-3 [Cnim. Super. Ct.]). 

Accordingly, it is OKDEREL) that defendant Llliiigton’s niotion lo dismiss the complaint 

is granted to the extent that the portion of the first cause of action that seeks Fees in the amount 

of 1 ’% per aimurn of the aggregate Net Asset Value of the amounts invested by Norgcs in hedge 

funds or other investments managed by Ellington is dismisscd; and it is fiirthcr 

OJWEREU that the fourth cause of action and the sixth cause ol‘ action under CUTPA 

allcgiiig tortious interference with prospective business relations arc dismissed; and it is f~irther 

ORDERED that the motion is otherwise denied; and it is further 

ORDERED that plainliRs request to replead is denied as plaintifi’has failed lo subinil a 

copy of thc proposed pleading or deinonslratc how it would cure the fatal deliciencies in thc 

existing one. (Automobile c’overcrge h c .  V: Anzcrioun Intern. Group, 42 A.D.3d 405 [ ls t  Dept. 

20071). 

This decision constitutes the order of the court. 

Dated: November@007 
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