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SCANNED ON I111412007 

r 

Y SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

KLINKO, MARKUS 

ROCK & REPUBLIC ENTERPRISES 
Sequence Number : 003 

DISMISS 

vs 

PART 25 
INDEX NO. 

MOTION DATE 

MOTION SEQ. NO. 

MOTION CAL. NO. 

The following papers, numbered 1 t o  were read on this motion to/for 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits .._ 
Answering Affidavits - Exhibits 

Replying Affidavits 
-- 
-- 

Cross-Motion: 1- -’ Yes V N o  

Upon the foregoing papers, it is ordered that this motion 

PAPERS NUMBERED 

- Iated: 
J. S. C. 
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Plaintiffs, 

-against- 

ROCK 0% REPUBLIC ENTEKPRTSES, INC',, d/b/a 
ROCK &L REPUBLIC' JEANS and MICHAEL HALL, 
individually, 

DeC passe, J. : 

Index No. 101063/07 

Defcndanls iiiove for an order dismissing the coinplaiiit pursuant to CPLR 321 I (a)(l) aiid 

(7). IJndcr the first cause of action, plaintiffs allegcd that defendant Michael Ball conimitted 

extortion by threatening to harm their professional reputation. Extortion, a criminal ollense, 

cannot bc pleadcd as a cause of action in a civil action (see C7r~mdcdl v UernLrrLl Ovcrlon rB 

Rii.wI/, I33 AD2d 878 [ 19871). To establish tortious intcrference with prospective business 

relations, as alleged under thc second cause of action, a plaintii'f'must establish that: 

"( 1 j it had a business relatioilship with a third party; (2) thc defendant knew of 
that relationship and intentionally intcrfered with it; (3 j the dcfendant acted solely 
out of malice, or used dishonest, unfair, or improper means; and (4) the 
delendant's intcrference caused injury to the relationship" (C'wvel C'orp v 
Noonnn, 350 F3d 6, I7 [2003]). 

Conduct constituting the tort is riot directed at the plaintill-but at a party with which plaintiff has 

or seeks to have a relationship ( ( ' m v l  C.'oi*p. v Noonan, 3 NY3d 182, 192 [2004]), Plaintiffs' 
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tortious interlrcnce claim is iiot viable because it is based upon threats corniiiunicated to 

plaintiffs by Hall. Moreover, the claiiii caniiot be based upon intcrferencc with plaintiffs’ 

rclatioiiship with Ball’s company, defcndant Rock & Republic Entcrpriscs, Inc. ( M E )  because 

RKE is not I I  “third party.” Prima facie tort, which is allcged under the third cause of action, 

consists of : (1) tlic intentional infliction of harm, (2) resulting in special damages, (3) without 

excuse orjustilication, (4) by an act or series of acts which are otherwise lcgal ( C ‘ C W L ~  v H d  oj’ 

A&T.s., ft;ff2rson Vi/. Condo 3, 29 AD3d 930, 93 I [2006]). This claim is also dcticient liecausc 

plaintiffs have iiot allcged or der-nonstrated that they have sull‘ered n “spccilic aiid measiirablc 

loss” (.see id.). Plaintiffs havc iiiade no showing that dekndnnts’ conduct was “so outrageous in 

character, and so extreme in dcgree, as to go beyond all possible bounds of decency, and to be 

regarded as atrocious, and uttcrly intolcrable in a civilized coliiniunjty.” ‘I’hereforc the claiiii of 

intciitional iiiflictioii of emotional distress alleged iiiider the fo‘ourtli cause 01‘ action is not viable 

(SL‘C Mzirphy v h n .  Home /’rods. Cnrp., 58 NY2d 293, 303 L19831). PlaintiiTs allcge Lindcr the 

fifth cause ol-action that RRE breached an agreement which purportedly gave plaintill exclusive 

rights with rcspecl to an advcrtising campaign. At paragraph 30 of the complaint, plaintiffs state 

the following: “Attached as Exhibit ‘A’ is rhc. [emphasis added] partics’ agrccinent.” ‘lhe 

agreciiieiit obligates R W  to do nothing more than pay the sum of $37, 550 in cxcliange for 

services described thercin. It makes no mention of the exclusive rights plaintilfs claim t ~ )  have 

been granted. The agrecineiit coupled with KRE’s canceled check in the specified sun1 constitute 

a dcfcnse l‘ounded ~ipoii documcntary evidcnce. Moreover, the existence of the contract 

precludes plaintiffs’ un-just eriricliiiient cause ol‘action (Kcilz v Am, MC~#?OI.IWI’ LifL; 1n.s. C’o., I4 

AD3d 195, 201 -202 L2004]). 
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For the forcgoirig rcasons, the fifth cause ofaction by which plaintiffs allege breach of 

contract is dismissed pursuant to CPLR 321 1 (a)(l). It is adjudged and declared that RRE has 

not breached i IS agreement with plaintifis. 7'1ie remaining causes of aclion are dismissed 

pursuant to CPTA 321 1 (a)(7). Notwilhstanding plaintiffs requcst, the provision for leave to 

rcplead sct forth under CPI,R 32 I I (e) was repealcd as of .lanLiary 1,  2006 by L. 2005, ch. 61 6 

( A m h  17 Woodhzrry Auto Purk, 30 AD3d 363, 363 [2006]). Scttled judgment and ordcr. 

Dated: November 9, 2007 
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