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The following papers, numbered 1 to were read on this motion tolfor 

PAPERS NUMBERED 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ._. 
Answering Affidavits - Exhibits 

Replying Affidavits 

- 

"-I 

Cross-Motion: ' ' No 

Upon the foregoing papersl it is ordered that this motion 

0 9 2007 
lated: 

I J.  S. C. 
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E Do REFERENCE 
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P 1 ai n t i ffs , 

-against- Index No. 107 1 1 1/05 

L. RAIII, BERNARD dk/a LUIS I<. BERNARD, d k / a  
LI IIS R A L J I ,  BERNARD GIJZMAN, L)OI,ORES 
VERA d k / a  DELORES VERA, MlCHAEl, 
SCHNHDER, SANDRA BERNARI) SCHNHDER, 
230 WEST 1 05TF' STREE'I' REALTY, INC. and 
CENTIANT MOKTGAGE CORPORATION, 

Dekndants, 
X ................................................................... 

IIcGrasse, J.: 

Plaintiffs movc and defcndaiits Michael Schncider (M. Schneider), Sandra Rcrriard Sclmcider 

(S.R. Sclmeider) and Cendcnt Mortgage Corporation dk/a PI 1H Mortgage Corporation 

(Uendent) crosmiovc for sunimaryjudgr-nent. On July 14, 1998, plaintifT Rafael D i u  Gutierrc7 

was awardcd judgment against defendant L. Raul Bernard in the sum of $970. 914. 29 (Gutierrez 

v Bernard, Indcx No. 600695/97). According to the complainl, Crutieirez assigned that judgment 

to plaintiff Aurora Borealis Kealty, Inc. on or about Fcbruary 26,2004. In another action, 

(Guticlrez v Bernard, Index No. h05955/98) Guticrrez was awardcd judgment against d e h d a n t  

Dolorcs Vera in the sum of $666, 847. 40 on or about August 16,2005. PlaiiitilT alleges that 

both judgnients remain unsatisfied. 

Bernard was ti rent controlled tenant in building which liad been convertcd to cooperative 

ownership. Defendant 230 West 105"' Strect Realty, Inc. (Realty) is the cooperative corporation. 
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The shares allocable to the apartment wcre owned by Speiser Regent, the cooperative’s sponsor. 

On or about Novcinber 8, 1995, Vera, Bernard‘s sisier-in-law, contracted to purchase the shares 

for h e  smi  of $1  7, 500. Realty’s Board of Directors declined to approve the transaclion, citing a 

lack of cvidencc that Vera was fiiiancially responsible. Vera sued Spciser and Kealty for specific 

perlimiance and declaratory relief’(Vcra v Spciser Regent, Index No. 600 I5 1/99). ‘J’hat action 

was settlcd by stipulation dated March 18, 2002. Undcr the terms of thc stipulation, Vcra 

assigncd to the contract to M. Sclmeidcr, her son-in-law, by instrument also dated March 18, 

2002. M. Schneider purchased the shares from Speiscr for $24, 500. It is alleged in thc 

complaint that the assignmcnt of the contract to Schneider were fraudulent conveyances witliin 

thc meaning olDebtor and Creditor I,aw $ 5  273, 273-a and 276. 

Debtor and Creditor Law $ 273-a provides tlint: 

“Every conveyance made without h i r  considcration when the pcrson making it is 
a defendant in an action for money damages or ajudgment in such an action has 
bcen docketed against him, is fraudulent as to the plainliff in that action without 
regard to the actual intent of thc defendant if, aftcr final judgment for the plaintiff. 
the defendant fails lo satisly thc judgment.” 

At their depositions, Vcra and M. Schieidcr admittcd that no corisidcration was paid lor t1ic 

assignment. Schiieider also admitted that the fair market value of the apartment was scveral 

hundred tliousand dollars at the time of the assignmcnt. It is undisputed that at paragraphs 14 

arid 30 of the Vera v Speiser Regent complaint, filed by an attorney, Vera admitted that the fair 

market value oflhe shares and lease allocable to the apartment was at least $500, 000. An 

admission in a pleading in one action is admissible againsl thc pleader in ailother suit, provided il 

can be shown that the facts were alleged with the knowledge or under the direction ol’the pleader 

( f l inch ,  Inc. 11 ‘/’own OJ’N. Hetrzpsfmd, 177 AD2d 683 [ 199 1 1). It is presumed that the Spciser 
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Kegenr complaint was filed with Vera’s authority (sec e. g. Mutter qf Lockc, 2 I AD2d 248 [ 19041 

Iv denied 15 NY2d 482 [ 19641). The attorney’s authority is not disputed by an allidavit by Vera. 

Ikfendants’ assertion that the apartment was unmarketable because it was occupied by rent 

controlled knaiits lacks probative value because constitutes opinion and is set forth in an 

attorney’s statement.’ M. Schncider’s claim that lie did not purchase the apartment with the 

intent to shicld Bernard’s or Vera’s assets is unavailing. As set forth above, intent is irrelevant 

under Dcbtor arid Crcditor Law (j 273-a. Therefore, tlie Vera - M. Schiieider assignr-ncnt was 

made withoiit fair consideration. ITndeniabIy Vcra was a defendant in Gutien-ex’s action h r  

rnoney daniages at the time of the assignment. It is fiirthcr undisputed that Gutierr-cz’s j udgmciit 

against Vera remains unsatisfied. Based upon the foregoing, Vera’s assignment ol‘ the contract to 

M. Schncidcr is fraudulcnt as to Chitierrez undcr Debtor and Creditor Law tj 273-a. 

Vera has submitted no affidavit to refute plaintiffs’ assertions that the assjgiiinent to M .  

Scluieider is fraudulent under Debtor and Creditor Taw 9; 273 because it  reridcr-cd her insolvent. 

Vera also does not challenge plaintifli’ that she iiiade thc assigrmierit with fraudulent iiitciit 

under Debtor and Creditor 1,aw $ 276. For the foregoing reasons, plaintiffs’ motion for sumlmry 

judgment is granted. As prayed for i n  plaintiffs’ supporting affirmation and the anicndcd 

complaint, the assignment of the contract by Vera to M. Schneider is vacated. Dcfendants are 

directed to assign the shares and proprietary lease allocable to Apartinelit 9A al 230 West 105“’ 

Street, New York, N Y  to Guticrrcz. Any undertaking given on the prcliiiiinary injunction shall 

‘Also, tlic papers submitted by the attorney reprcscnting Bernard and Vcra arc a i i ~ i l l i t y  
becausc tlie attorney’s office is not located within the State. Judiciary Law $ 470 requires 
attorneys who practice in h i s  State to maintain an office for the transaction of law business 
within the State (.we Lichtenstein v Emerson, 25 1 AD2d 64 [ 19981). 
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bc dischal-gcd upon entiy of the *judgment and order to be settled. Thc cross motion by M,  

Schneidcr, S. B. Sclineider and Ceiiderit is dcnied. Settlc judgment and order. 

Dated: Novernbcr 9, 2007 
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