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ANNED ON I111412007 

. .  - .  . . . . . . . . . . .. .. . . L  . .  . .. . - , ~ .  

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: Hon. KARLA IVlOSKOWlTZ PART 03 
Justice 

Action No. 1 
BRIAN J. HUNTER, 

Plaintiff, INDEX NO. 602791/2004 
magainst- 

MOTION DATE 

The followlng papem, numbered 1 to ware read on this motion to/for 

Notice of Motion/ Order to Show Cause - Mfidnvlts - Exhibits 

Answering Gffidavlts - Exhibits 

Replying Affidavits 

Cross-Motion: 0 Yes 1-1 No 

Upon the foregoing papers, it is 

ORDERED that Action No. 1 in Hunter v Deutsche Bank, motion sequence 005, is decided 
in accordance with the accompanying original Decision and Order; a d  it is further 

OFtDERED that Action No. 2 in Race v Deutsche Bank, motion sequence 004, is 
consolidated in the Decision and Order in Action No. 1, Hunter v Deutsche Bank, file copy of 
original Decisio and 0 der is nnexed. 

Dated: M-, 2007 
/&+J!.d 

WIT2 J-S.C. 

Check one: FINAL DISPOSITION n NON-FINAL DISPOSITION 
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Plaintiff, 

-against- 

DELJTSCIIE BANK AG, NEW YOFX BRANCl-J, 

Plaintiff, 

-against- 

DEIJTSCHE BANK AG, NEW YORK BRANCH, 

ActionNo. 1 

Index No. 602791/2004 

Action No. 2 

Index No. 602792/2004 

DECISION and ORDER 

The court consolidates motion sequencc iiuinbers 602791/04-005 and 602792/04-004 in 

the above-captioned actions for disposition. 13cfeiidant Deutschc Bank AG, New Y ork Branch 

(“Deutsche Bank”) moves, pursuant lo CPLR 32 12, for summary judgment dismissing the 

complaint in each action. 

Deutsche Hank is an international financial services provider. Plaintiffs are former 

commodities traders for Deutschc Hank. Plaintiffs bring this action to recover year-end bonus 

payments and other compensation for the years 2002 and 2003. Plaintiffs allege defendant 

represented that plaintiffs would receive these payments based upon plaintiffs’ contribution and 

the profitability of their division. Plaintiffs coiitcnd that despite dcfeiidant’s representations, the 

division’s overall profits and plaintiffs’ contributions, dcfendant gave thcin insullicient bonuscs 

for 2002. Plaintiffs contend that defendant then assured them that the bonuses would be grcater 
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for 2003, but i n  fact hey  received iio bonuscs at all for 2003. 

IJ AC: KGKO 11 N D 

Plaintiffs state that Dcutschc Bnnlc distributcs bonuses for thc traders from a “total bonus 

pool” for a l l  employees in the commodities division that is then divided into separate “desk 

bonus pools” for each coiumoditics dcsk. 

Bryon Hunt e r (‘ ‘HLI 11 t e r”) ’ s C o m p 1 airit 

Plaintiff 1-Iuntcr joiiicd rkutsche Bank as a comriioditics tradcr 011 the natural gas dcsk on 

May 7, 2001. Hunter alleges that, both prior to .joining the firm and once there, iiiaiiagers at 

Deutsche Bank rcprcscntcd to h i n i  that, in addition to his base salary, Hunter would receive a 

year-end bonus in an amount representing between 5% to 1 ~ Y ’ o  of the profits that he gcnerntecl 

through proprietary trading. Iiicrcascs i n  his profitability would rcducc on a scalc thc amounl  ol‘ 

his bonus. According to I-Iuntcr, this boiius conipensatioii structurc was consistent with the 

practice in the commodities industry. 

On May 7, 2001, Jiuiitcr signcd a11 Offer Ixtter datcd April 1 1 ,  2001 (“1.-lunter’s O k r  

Letter”) that set forth his salary or $100,000 per year and provided the ternis uncler which 

Deutsche Elaid< would aw;ird his bonus. Deutsche Bank refers to the bonus as “11icciitive 

Compensation,” and that section of I-luntcr’s Offcr Letter provided that Hunter would be eligible 

for Incentive Compensation coiitingent upon his indiviclud contribution and the profitability 01’ 

both Dcutsche Bank nnci  his division. ‘I’hc Offcr Letter also provided that the Compensation 

Committee would have sole discretion in the awarding of any Incentive Cornpcnsation. 

In 200 I ,  Deutsche Bank’s worldwidc comriioditics business generated revcnucs of 

approximately $86 iiiilljoii, with the natural gas desk contributing about $26 million and Huntcr’s 

individual trading prolit equaling approximately $17 million. Thc total bonus pool for the 
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worldwide coniiiiodities clivisioii that ycar was approxiinately $15 million, but the distribution to 

the natural gas desk was only $1 million. 

For 2001, Deutsche Rank paid I-Iunter an annual base salary oi’$100,000, a cash bonus of 

$330,000 and a deferred equity award equal to $370,000, for total compensation of $800,000. 

Hunter alleges that in February 2002, Keriin Derhalli (“Derhalli”), onc of Dcutschc 

Bank’s senior commodities managers in charge of making bonus decisions, lold Hunter [hilt 

Derhalli wanted to set [lie Imiiises for the natural gas desk at $25 inillion for 2002 and thal he 

would pay Hunter very well if-the desk made $50 niillion. Subsequently, on March 17, 2002 

FIuntcr and Deutsche Bank si& an agreement that Deutsche Rank rcfers to as a “Retentjon 

Agreement,” whereby Tleiitschc Rank  guarantced Hunter a 2002 bonus ol‘ $400,000. 

In 2002, Deutsche Baiili’s worldwide coninioditics business grew exponeiitially and 

generated revenues of  approximately $140 million, with the natural gas desk contributing about 

$76 million. 111 addilion, 1-luntcr’s individual trading profit during 2002 was approximately $52 

million. 

‘Ihe total bonus pool for the worldwide coiiimodities division that year was 

approxiniatcly $25 inillion, but tlic distribution to the natural gas desk pool was only $2.15 

million, even though the iialiaal gas desk accoiiiiled for mure than one-half of the lotal revenues 

for Deutsche Balk’s worldwide comtiiodities division. 

For- 2002, Dcutsclic I h i k  paid I luntcr an aniiual base salary of $125,000, a cash bonus of 

approximately $1.07 million and a dcfcr-rcd equity award eqiial to $430,000, for total 

compensation of approxiinatell- S 1.635 million. 

Hunter allcgcs t h t  liis liiceiitive Compensation for 2002 was well below what Der-lidli 

and Robcrt Joiikc (“.Jonke”), his direct supervisor aiid a iiianagiiig director, and others had 
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promised. Hunter a1 Icges that Ixiscd upon those represcntations, he was entitled to between $2,S 

million and $4.S niillioii in  inccntive pay for 2002. 

Ilunter hrthci- r:illcgcs that in February 2003, Derlialli and Joizke each aclinowledged to 

Hunter that his boiiiis h r  2002 w a s  low in light of his performance, but that, although Deutsche 

Bank was paying IlLiiiter less in ;1 year in which he had an outstanding pcrformancc, Deutsche 

Bank would pay him more i n  ycars wheu his performance dccreased, resiilting in a niorc stable 

compensation patterla. 

Ti1 1;ebriiary 2003, rkutsclie Bank promoted Hunter to Dircctor, Global Markets- 

Commodities and fom;iIly placod hini in  charge of the natural gas trading desk. Hunter had two 

natural gas tr&rs reporling to him and states that he worked with marketers to devclop new 

deals and substantively hiiilt up l)eiitsche Bank’s commodities and natural gas business. Hunter 

alleges that during 200?, senior executives, iiicludiiig Amrik Saiidhu (“Sandhu”), Deutsche 

Hank’s Head ol’ Metals, and Kcviii Rodgcrs (“Rodgcrs”), oiic of the senior commodities 

managers, told him that his incentive compensation for being a Director would be bctween 5% 

and 9% of the total prolils tlic natural gas desk booked i n  2003. Hunter states that this is 

consistent with Deutsche Bank’s practice and is the standard practice i n  the industry. 

Hetween Jaiiiiary and November 2003, Huntcr alleges that the iiatural giis dcsk had an 

exceptioiially profilablc yesr, generating a prof3 01 approximately $76 million, Huwevcr, on 

Dccember 4, 2003, h e  mai-liet took an unexpected turn and, spurred by a spell of cold weather, 

the price for iialural gas rose r:ipiclly. Huntcr allegcs thal, duriiig this time, there was also a 

problem with Openlink, Deii tschc Ranh’s electronic systciii for monitoring and reporting risk for 

commodities and accoiuiting errors, bccause of a backlog of trade arid cash reconciliations in the 

back office. As a result, I-tuiitcr and the other natural gas traders were unable to elfectivcly trade 
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out of short positions and Deutsche Rank suffered a loss of approximately $5 1 million in the first 

week of December 2003. Despite Ihis loss, the iiatural gas trading desk still had a profit or 

approximately $26 million for 2003, amounting to 27% of the total revenues for Deutsche Bank’s 

worldwide commoditics business. 

Hmtcr allegcs that despite his substantial contributions to Deutsche Bank’s revciiues in 

2003 and his relicmce on Sandhu and Rodgers’ promises regarding a bonus, Deutsche Bank 

awarded Hunter 110 bonus for services he performcd during 2003. Hunter states that Jim Turley, 

Deutsche Bank’s Head of Foreign Exchange, told him that neutsche Bank did not base the “zero 

bonus” decision on his trading ability or perfonnaiice, but rather 011 his “lack of 

professionalism,” “attitude” and “lack of maturity,” nolie of which Deutschc Bank coriiniuiiicated 

to Hunter at any time prior to the awarding of his zero bonus. 

Hunter further alleges that thereafter, in February 2004, Deutsche Bank locked liini out of 

the trading system, and he was unable to enter any transactions and that Deutsche Hank thcreby 

effectively tcriniiiated him from his employment. Further, Deutsche Bank physically moved 

Hunter’s seat of[ the natural gas trading desk and shut Huntcr out of the recruiting process. 

Hunter left Deutsche Bank in April 2004. He alleges that thcreafter, Deutsche Bank engaged in a 

pattcrn of slanderous, libelous and tortious conduct against him. 

In his complaint, Huntcr brings a first causc of action for breach of express or iinplied 

contract, sccond cause of action for promissory estoppel, third causc o l  action for uiij ust 

enrichment, fourth cause of action for quantum meruit, fifth cause of action for a judicial 

declaration that Hunter is entitled to the vesting of his equity awards, sixth cause of action for 

violation of New York Labor Law 5 I90 and $ 193 and seventh cause of action for dcfainatioii 

and slander, 
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Eric Race (“Kace”)’~ Complaint 

Plaintiff Kace joined Deutsche Balk in Deccmber 1999 as a natural gas trader in 

Deutsche Bank’s Houston office. On December I ,  1999, he signed an employinent letter dated 

October 27, 1999 that set forth his salary of$75,000 per year and included a signing bonus of 

$1 5,000 (“Race’s Offer Letter”). As with Ilunter’s Offer Lctter, Kace’s Ol’fer Letter included a 

heading entitlcd “Incentive Compensation” that stated that the Deutsche Bank incentive pool was 

contingent upon the profitability of Ileutsche Bank’s operations, the pcrforrnance of the 

employee’s division and his individual contribution. Kace’s Offer Letter- also stated that the 

Compensation Committee would have sole discretion in the awarding of any incentive payments. 

In January 2001, Deutsche Bank promoted Race to a Vice President position. Race 

allcges that thereafter, in April 2001 , Ileutsche Bailk moved its natural gas trading operations 

from Houston, Texas to Deutsche Bank’s New York City oflicc. Deutsche Bank submitted a 

“Transfcr Letter” dated March 6,200 1 that set forth Race’s base salary of $100,000 and provided 

for a guaranteed bonus of $400,000 for the calendar year 200 1 . The Transfer Letter also 

provided for Incentive Compensation contingent upon thc samc criteria as in Racc’s Offcr Letter 

and in the solc discrction of the Compensation C‘ominittcc. 

In 2001, the revciiues from the natural gas desk werc $26 million and Kace’s individual 

trading profit was approximately $6 million. For 2001, Deutsche Bank paid Racc an annual base 

salary of $100,000, a cash bonus oE$33 1,025 and a defeixd equity award equal to $48,975, for 

total Compensation of $500,000. 

Like Hunter, Race alleges that Deutsche Bank managers, including Jonkc, told Race that 

he could expect to receive 10% of the profits that he generated through proprietary trading. Race 

alleges that his individual trading profit during 2002 was approximately $7.5 million. 
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Nonetheless, for his scl-vices in 2002, Deutsche Bank paid Race an annual base salary of 

$100,000, a cash bonus of $380,000 and a deferred cquity award equal to $1 18,750, for a total 

compensation of$598,750. FJc alleges that based upon the representations of Jonke and other 

Deutsche Bank managers regarding thc compensation that he should expect, Deutsche Bank 

should have paid at least $700,000 in Iiicentive Compensation for 2002. 

Race states that he raised his concerns regarding his bonus [or 2002 in a meeting with 

Joilke arid the head of the natural gas trading dcsk in February 2003. In response, Jonkc admitted 

that Race’s distribution was vcry low for the extremely successful 2002 year but assured him that 

Dcutsche Bank would pay him well in 2003 becausc Race still had “stuffon the books” and that 

Deutsche Bank would pay Race more in years when his performance decrcased, resulting in a 

more stable Compensation pattern. 

Race allegcs that in 2003, Deutsche Bank’s worldwide commodities business gencrated 

revenues of approxiiiiately $96 million, with the natural gas dcsk contributing about $25.8 

million arid Race’s individual trading proGt equaling approximately $4.5 million. The tolal 

bonus pool for the worldwide commodities division was $22 million, and the distribution to the 

natural gas trading desk was zero, dcspite the fact that tlic natural gas trading desk contributed 

approximately 27% of the total profits for the commodities division. Race, like Hunter, did not 

receive a bonus for 2003. 

Race asscrts that one cannot reconcile thc arbitrary and capricious “zero bonus” decision 

with his individual performance, the natural gas desk’s overall performance or the performance 

ofthe firm. Race asserts that he was entitlcd to a bonus and total compensation of at least 

$450,000 for 2003. I n  August 2004, Race submitted his resignation fiom Deutsche Bank to 

accept an offer to work for ABN Amro as Dircctor in the Financial Markets Division. 
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Racc brings a first cause of action for breach of express or implied contract, second cause 

of action for promissory estoppel. third cause of action for unjust enrichnicnt, fourth cause of 

action for quantum incruit and IXth causc of action for violation of New York Labor Law 5 190 

and $ 193. 

Deutsche Balk’s Position 

Deutsche Bank asserts that Hunter’s and Racc’s Offer Letters and Deiitsche Bank’s Human 

Resources Policies, which it givcs to all employees in a handbook, state that the Compensation 

Committee has sole discretion in awarding any Incentive Compensation. Having chosen not to 

award these two plaintiffs a bonus, Dcutsche Bank contends that the plaintiffs have no rccourse. 

Deutsche Rank also states that thc peak of. the losses to the natural gas desk that occurred jn 

Deceniber 2003 was on Friday, December 5 ,  2003 Despite tlic losses, Hunter lcft thc ofijiict: a t  

3:30 p.m. on that day to attend his grandfather’s birthday party in Canada. In addition, Deutschc 

Bank states that despite the week’s losses and the market’s volatility, Hunter remained in Canada 

through Tuesday, December 9,2003. In the meantime, the natural gas book sulTered its grcatcst 

daily loss of $21 million on Monday, December 8,2003, bringing the book’s cumulative loss for 

the week to $ 5  1 million. M e r  the $5 1 inillion loss to the desk’s profits and Hunter’s responsc, 

Deutsche Bank decided not to pay Ilunter n bonus for 2003. 

DISCUSSION 

’l’wo legal principles govern the issue of an einployee’s right to a bonus. The first is Now 

York’s “long standing policy against the forfeiture of earned wages , . . .” (Weiner v Diehold 

Group, 173 AD2d 166, 167 [ 1st Dept 1991 1). ln accordance with that policy “~e]mployccs in 

this state may enforce an agreement to pay an annual bonus made at the onset of the cinployment 

relationship where such bonus constitutes ‘an integral part of plaintiff’s compensation package. ’” 
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(Mirchel v XMJLYec. Corp ,205  AD2d 388,390 [lst Dept 19941, quoting Harden v Wmner 

Amex Cable Communications, 642 F Supp 1080, 1096 [SD NY 19861). The second principle is 

that “[aln cniployee’s entitlenicnt to a bonus is governed by the terms of the employcr’s bonus 

plan.” (Hull v [Jnitcu’ Parcel Serv., 76 NY2d 27, 36 [l990]). Where the plan is iinambiguous 

and wholly discretionary, an einployee has no enforceable right to compensation. (Nnmnd v 

SnZomonInc., 74 NY2d 751 [1989]). 

111 support of its motions for summary judgment, 13eutsche Bank contends first, that 

Hunter’s and Racc’s Offer Letters a id  the Human Resources Policies governed the terms of 

plaintiffs’ employmenl and second, that because these documents together gave the 

Compensation Committee complete discretion to award a bonus, plaintiffs arc precluded ii-om 

relying on any alleged oral promises of rnanagcrs or of supervisors regarding any bonus 

payniciits. 

Plaintiffs respond that the Ofkr  Letters and Deutsche Bank’s handbook set forth specific 

criteria upon which Deutsckc Bank is to base an annual bonus payment, such as individual 

performance, profitability of the firm and performance of the division. Plaintiffs contend, 

therefore, that these criteria in thesc documents limit Deutsche Bank’s discretion. 

Deutsclie Bank’s policy on Incentive Compensation, as in its Human Resources Policics 

handbook, statcs, in part, as follows: 

Decisions on Total Compensation arc at the complete discrelion of 
the Bank. There is iio guarantee of cash or equity bonuses, iiieril 
incrcases, or any other pay items unless the employee has a written 
agreement with thc Rank that states otherwise . . . . 

Incentive Compensation 
Incentive compensation comprises cash bonus and, in sonic cases, 
other elements of equity-based non-cash compensation. liicentive 
compensation is discrctioiiary and designed to reward employecs 
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for their individual performance, thc performance of their division, 
and the overall financial success of Deutsche Bank. 

You will be eligible to participate in tlic Deutsche Bank incentive pool in an 
amount contingent upon the profitability of Deutsche Bank’s operations, the 
performancc of your division and your individual contribution, finally to be 
determined by the Compensation Cormnittee, which has sole discretion in the 
awarding of any incentive payments. I 

All employees are eligible to receive a discretionary cash bonus. 
To receive a bonus, you must be employed with Deutsche Bank on 
the day the bonus is paid out. Employees’ Total Compensation 
packages will be reviewed and considered along with individual, 
divisional, and Rank performance when determining the amount (if 
any) of an employee’s cash bonus. Deutsche Bank’s focus on 
Total Cornpelisation may result in some employees receiving no 
bonus in cases where: 

Rase salary is at an equitable lcvel relativc to the Total 
Compensation of others who are making comparable 
contributions; or 

e Performance warrants 

(Braut Aff., Ex. I3 at 00304). 

Hunter’s Offer lxtter also contains Deulsche Balk’s criteria for Incentive 

Compensation as follows: I 
You will be eligible for incentive compensation in an amount 
contingent upon the profitability of our operations, your division’s 
performance and your individual contribution, as determined by the 
applicable D H  Cnnipensalion Coiimittee. Except as stated in this 
agrcement, the applicable Conipcnsation Committee has sole 
discrctioii in the awarding of any inccntive compensation. 

(Braut Aff. Ex. A). 

(Braut Aff., Ex. A). 

In Numud, the Court of Appeals already considercd and rejected plaintifl‘s’ argunicnt that, 

in setting forth criteria upon which Deutsche Hank’s Compensation Coilvnittee bases Incentive 
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Compensation, the above documents limit Deutsche Bank’s discretion in determining those 

amounts. The Court stated that, where a clause in an employment contract “unambiguously vests 

discretion regarding the amount of bonus compensation’’ in the employer, to read as binding a 

subsequerit sentence that stated that the employer would award bonuses “consistent with the 

customary policy of the company” “would render the previous scntence vcsting the employer 

with complete discretion a nullity. Such a construction is untenable.” (74 NY2d at 753). 

Further, the Appellate Division, First Departmcnt has held that where, as here, an 

employce handbook clearly states that bonus compensation is discretionary, ai employee has no 

contractual right to recover bonus compensation, even where company officials allegcdly orally 

promised him a bonus. ( K c p l m  v C‘npitul C’o o f h n  LU’, 298 AD2d 110 [lst Dept ZOOZ]). 

Accordingly, plaintiffs have failed to set forth a cause of action fbr brcach of contract. 

Plaintiffs’ claims for promissory estoppel also fail. Promissory cstoppel requires: (i) an 

unambiguous promise; (ii) reasonable and forcseeablc reliance on the promise and (iii) injury as a 

result of that reliance. (See Urbun Holding Corp. v IIaAerman, 162 AD2d 230 [ 1 st Dept 19901). 

Where the parties only intend to bind each other with a written agreement, however, a plaintiff 

cannot rely on alleged oral promises as the basis for a cause of action for promissory estoppel. 

(.Jordan Punel Sys. C’orp , v Turner Constr. Co., 

20071). 

AD3d , 841 NYS2d 561 [lst  Dept 

Herc, an unambiguous promise does not exist. As set forth above, the lluman Resources 

Policies handbook provides that “[dlecisions on Total Coinpensation are at the complete 

discretion of the Bank. There is no guarantee of cash or equity bonuses, merit increases, or any 

other pay items unless the eniployee has a writtcn agreement with the Bank that states 

otherwise.” In addition, Hunter and Race cach signed Offer Letters with Deutsche Bank further 
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specifying thc tcriiis of their respectivc bonuses. Plaintiffs therefore cannot rely on any alleged 

oral promises, and thcil- claims for promissory estoppel fail. 

Plaintiffs’ third causes of action are for unjust enrichment. “To state a cause of action for 

unjust enrichment a plaintiff must allege that lie conferred a benelit upon the defendant and that 

the defendant will obtain such benefit without adequately compensating plaintiff therefor.” 

(Nakamuru v Fujii, 253 AD2d 387,390 [lst Dept 19981). In New York, however, 

the existcnce of a valid and enforceable writtcii contract governing 
a particular subject Inattcr ordinarily precludes recovery in quasi 
contract for events arising out of the same subject matter [citations 
omitted]. A “quasi contract” only applies in the absence of an 
express agrccment, and is not really a contract at all, but rathcr a 
legal obligation imposed in order to prevent a party’s unjust 
enri chmeiit . 

(Clurk-Fitzpntrick, Innc. v Long i’,slund R.R. Co., 70 NY2d 382, 388 [1987]). This rcasoiiiiig is 

equally applicable here, and the court thus dismisses the plaintiffs’ claims for unjust enrichment. 

Plaintilfs’ fourth causes of action are for recovery in quantum meruit. h order to rnakc 

out a claim for quantum meruit, a plaintiff must establish: (1) the perfonnance of the services in 

good faith; (2) the acceptance ofthe serviccs by the person to whom they arc rendered; (3) an 

expectation of compensation therefor and (4) the reasonablc value of the services. (A4oor.r 17 

Hull, 143 AD2d 336, 337-338 [2d nept 19881). However, the existence of an express 

employment contract that govenis salary and bonuses and clearly sets forth that the employer has 

discrction in awarding bonus amounts precludes an employees’ quantum meruit claim that the 

bonuses paid were inadequate. (LSmullcly v Dreyfks Corp. , 40 AD3d 99 [ 1 st Dept 20071). ‘I’he 

court therefore also dismisses plaintiffs’ quantum meruit claims. 

Hunter has not raised an issue of fact as to his fifth cause of action for payment of his 

deferred cquity awards. The plan that governs the cquity awards contains the l‘ollowing 
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provisions: 

[l]f you leave Dcutsche Bank prior to the Vesting Datc or if at that 
date you are undcr notice of tcrinination for any other reason, any 
unvested Awards will be subject to forfeiture without any claim for 
compensation. Notwithstanding this, and subject to the Plan R ~ C S  
regarding autoniatic forfkiturc of Awards, the Committee may, in 
its sole discretion, determinc whether you will be permitted to 
retain your rights to any unvested Awards and the tcrms upon 
which those Awards will vest. 

While this will not bind the discretion of the Committee, provided 
that you do not breach any of the conditions in the Plan Rules 
which would lead to an automatic forfeiture of your Award, the 
Committce will normally exercise its discrctioii for your Award not 
to be forfeitcd if you leave DB for one of the following rcasons: 

Agreed termination of employment 

Tcrinination without Cause 

Redundancy, , . 

(Gilly Aff,, Ex. 34 at 35). 

This provision gives the C:ommittee the discretion to either allow or not allow a 

terminated employee to retain deferrcd equity awards. While the plan does state that thc 

Committee will normally exercise its discretion in favor of the employee, it does not state criteria 

for the Committee’s discretion, unlike the bonus provisions in the Human Resources Policies 

handbook. In addition, Hunter does not allege that Deutsche Bank orally proniised that he could 

retain his deferred equity awards after his termination. The court dismisses Hunter’s H t h  causc 

of action as well. 

Plaintiffs bring their Labor J,aw claims pursuant to $ 193 ( I )  that prohibits an cmployer 

from making any deduction from the wages o lan  cmployee that the employee or the statute have 

not authorized. Section 190 (1) of thc Labor Law defines “wages” as “the earnings of an 
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employee for labor or services rendered . . , . ” 1 he Court of Appeals has held that the Labor 

Law’s rcstrictive statutory definition of wages excludes Incciilive C‘oinpensalion that 1hc 

employer bases on its profits or on other factors falling outsidc the scope of the employee’s 

actual work. (Truelove v Northeast C’upitul8 Advisory, Inc., 95 NY2d 220 [2000]). Moreovcr, 

the dehi t ion  excludes bonus compensation plans that arc entirely discretionary. (Id ). 

Similarly, deferred equity-based conipensation does not fall within the definition of wages 

because its ultimate value depends on the employer’s stock price after the rights have vested. 

(Guiry v Goldmiin, S u h s  di ( ‘ [ I . ,  3 1 AD3d 70, 73 [Ist Dept 20061). 

Accordingly, the court dismisses Race’s fifth cause of‘ action and Hunter’s sixth cause 01‘ 

action. The court has dismissed Huntcr’s claim l o r  deferrcd equity awards, but in any event, 

these awards are not “wages” within thc Labor Law. (Id.; 7>uelove, 95 NY2d 220). 

Hunter brings a seventh cause of action h r  defamation and slander. “An allcgedly 

defamatory statement is not actionable if it is an expression of pure opinion. . . .” ( ( I  ’Loughlin v 

Patrolmen ’s Benev. A.~sn. of the City qf New York, Inc., 178 AI12d 1 I 7,117 [ 1 st Dept. 1991 I). 

Hunter identified an e-mail from Rodgers to thc Commodities Group dated June 3, 2004, as the 

source of-the alleged defamation. (Fonstcin Aff., Ex. H). However, there is nothing in the e-mail 

that identifies Hunter as either causing o r  contributing to any of the losses or inefficiencies that 

the natural gas desk expericnced in  2003 or 2004. Hunter points lo one seiiteiice in which 

Rodgers states that “[tlhe old way of doing things, where risk had to [be) managed on creaky 

spreadsheets, made it difficult to sce the risk and almost impossible to figure out P/L.” This 

statement merely analyzes improvements Deutsche Bank made to the systems and procedures of 

the natural gas desk without ascribing responsibility for any past problems to Hunter. It is a 

statement of opinion and simply not defamatory. Thus, the court dismisses this cause of action. 

14 

I 

[* 15 ]



Accordingly, based upon the foregoing, it is 

ORDERED that the court grants the motion by Dcutsche Bank for summary judgment 

dismissing the complaint in Action # 1 ; and it is further 

ORDERED that the court grants the motion by Deutsche Bank for summary judgment 

dismissing thc complaint in Action # 2; and it is further 

OKDERED that the Clerk shall enter j udgiiient accordingly 

ENTER: 
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