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Cross-Motion: [XI Yes [I No 

Ilpon tlic foregoing papers, it is ordered that: Motion scqucnce nu~iibers 4 ~ o o ~  arc consolidatecl 
herein for decision. In [his pcrsonal injury action, plrzintil‘ Lily Philips alleges h i 1  she was injured oii 
October 1 X, 2004 wlicii she tripped oii scahlding coiisistiiig of ;I sidewalk hridgc wliicli was jinpropcrly 
maintained and/or constructed on a sidcwalk on Easl 6Sth Strcct in Manhallan in h i i t  of prciiilises under 
construction rind owiicd by the defendant Park East Synagogue. Specilically, tlnc plaintill’alleges that shc 
tripped oil a wooden plank which liad been placed on the ground iiear tlic curb to support the metal 
scaihldiiig which was constructed above to protect pcdcstrians li.oiii falling dcbris. The del’endant Swcct 
Construction Coi+p was [lie construction malinger on the project and tlic dcfcridnnt Seasons Contractiiig 
Clorp. was the subconlractor which i t  retained, inter alicr, to iiirlmisli aiid install the scalTolding. 

I’ark East’s coiitracl with Swcel incorporated the staiidard AIA “geiier*al conditions ofthe contract 
for construction,” which includes a provisioii slaliiig that tlic contractor shall lake rcasonnhle precautions 
for  the sakty ofeiiiployecs on the job and other persons who iiiay he affected lliel-eby, Tlic main body 01 
[lie contract includcd an iiidemiiificalioii clause which provides that, to tlic fullest extent permitted by law, 
Sweet shall indcinnily arid hold Park Kast harmless fioiii c l a im arising out 0.f or  rcs~ilting 1rom tlie 
perlbri~iaiicc o E  [lie work bul oiily to the extent caused by the acts or omissions of Sweet or oiic of i t s  
subcoutraclors. Utider [lie strbcontr-acl betwccri Sweet aiid Seasons, Scascms was to providc a “bridge and 
site fence lor dciiiolilion of cxisliiig building ( 1  2 ~iioiitlis).~’ It required Seasons to providc a competent 
IJel’Soli to overscc all sar‘cty aspccts pel-taiiiiiig to the work aiid contained an indemnitication claust: 
covering hotti [lit: owi~cr and Sweet. 

T’ursuant to these contracts, Park East has assertcd cross claims agaiiisl Swcct aiid Seasons for 
contractual itidciiiiiification. Sweet lias asscrtcd a similar cross claim against Seasons, as wcll as a claim 
lor coiiinioii law indcninificatioii agaiiist Park East. Seasons lias also asscrted ;i cross claim against Sweet 
and .Park East lor coiiiiiioii law iiidcniiiil~catioii. In addition, Sweet has hi-ought ;I 1liird-1-7arty actiolis against 
the Arch Insuraiicc Group, I iic. and Scasons has brought a third-party action against Eagle Scaffolding Co., 
Inc. and two-rclated Ilaglc eiilities. 111 its lhird-party action againsl Arch, Swcct scclcs a declaratory 
j Lidpiclit that Arch is obligatcd to del‘end and ii-tdciiinily it in this action. In its third-party action against 
I‘agle, Seasons seeks indcmniiicalion on tlic gromd that it was Eaglt: which allcgcclly erected 11ie 
scalYolding and placed tlic supporting plank 011 tlie ground. 

In motion sequence iiunibcr 002, Swcct 113s moved for suimiiiary judgment on its cross claims 
against Seasotis for indexniiifica~ioii. I n  motion sequence iiumber 003, Sweet Iias rnoved ih- smiiii1al-y 

judgment disniissiiig the complajnt and a11 cross claiins which liave lxcn  asscrted against it. Seasons has 
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cross-moved for summary ,judgment scckiiig the same relief with respect to all claims asscrtccl againsl i t .  
The plaintiff‘ has cross-iiioved for an order severing tlic thj rd -p r ly  action brought by Seasons against 
Eagle. In motion sequciicc number 004, Sweet has i~ioved for an order vacating the note of issuc and 
coinpelling discovcry from the plaintiff. In riiolion secluciicc iiuiii ber 005, Par-k J b t  has also moved lo 
vacate the note ol‘issue. In motion sequencc iiuinhcr 006, Park East has moved for sLinimaiy judgment oii 

its cyos:, claims agnjnst Sweet and Seasons for inderiiniiicatioii and for an order clismisciiig tlic cross claims 
which ihey bavc asserted agaiiist it. It also secks ail order dismissing the coniplairit ;IS against it. 

Discussion 
A. ‘Ihe Liiibiliiy of Park East, Swcct and Seasons to Plaintiff’ 

1 .  Park East - Rffcclive September 14,2003, section 7-21 0 ofthc Administrative Code of 
t1x City ofNew York imposes on a property owner the afiiniiativc and lion-dclegable du ty  to inairitaiii tlic 
abutting public sidewalk., Although Park East, the owiicr of preniises mder construction, argues that this 
statute cloes riot apply because the plaintiff’s accident occurrcd at or near the curb, ,see l r i z m q  v. 7 7 1 ~  Hosc 
Bloch 107 I/niv. Plcrctl Pnrtncrship, 12 Misc3d 733 (Sup Cl Kings Co 2006), the court need not aclclrcss 
this issue. It is wcll seltled tliat, even in the abscncc of a statule, a landowiicr may be liable to a pcdcstrian 
injured by 21 defective coiiditim in a public sidewalk ahutling h e  landowner’s prmiises where thc 
landowner crcatcd the defective coiidition or causcd tlic deiict to occiir bccausc of some special ~ i s c .  ,Ycc 
Richfc~r v. Xcack, 303 AD2d 232 (1 s t  Depl 2003); Bmhman 17. Town of’Nor/h J-I~imnpstcnrJ, 245 AD2d 327 
(2”“ Dcpt 1 997). The principal of special usc iiiiposes an obligation oii the abutting laiidowiicr wlio puts 
part of a public way to a special iise for his own benefit to niaintaiii tlic part so ~ i s e d  in a reasonably sare 
condition so as to avoid in,jury to otlicrs. See  YLT v. ClhirrgXin h’oodMcrrk~.f, 302 h D 2 d  5 18, 5 I 9 (2”“ Dept 
2003); Brzlsmn 1’. 13elmr Lnginccriu~l: Gorp., 139 AJXd 292, 298 ( I ”  Ikpt 1988). I-lere, in  h a  viiig a 
scaffold installed over tlic abu  tliiig sidewalk as part 01 21 construction project on its premises, Park kist 
clearly put the area where plaiiitifftripped lo a special usc for its own benefjt, Siricc il may therelire be 
liablc to the plaintiff, its motion lor summary judgment disinissiiig tlic complaint as against it m u s t  be 
deli id. 

2. Sweet - There is no evidence before the court that Sweet ilself erected the scaffolding 
o r  had anything to do with the placcment of the board 011 which plaintif’f’trippcd. Rather, plaintiff’s claim 
ag:;iinst Sweet is based on Sweet’s contractual obligation to Park I.last to take reasoiiable precautions for 
tlic sa1e‘ty of persons who n-lay be ail‘ected by the construction. In moving to dismiss the coi~iplztiiit as 
against it, Sweet argues that altliougli i t  may have owed a duty or  care 10 Park East, i t  did not owc a duty 
oIcarc to tlic plaintiITf. l’hc court agrees. 

11 is wcll scttled that “a contraclual obligation, standing alone, will gcncrally no1 give rise to tort 
liability in favor or  a third party.’’ E,spind I). Melville ,Snow C‘omztr‘s., 98 NY2d 136, 138 (2002). 
Neverthclcss, there nr-c tlirce circumstances in which a duty of care to nonconlracling third parlies m a y  arise 
out ol‘ a contractual obligation. l;irst, where the contracting parly creates an uiircasonable risk o f  I-iarm to 
others o r  exacerbates that risk. Second, where tlic pIaintifT detrimentally relies on the dcfcndant’s 
performalice of thc contract, ‘Ihird, wliere the contracting party comprclicnsively agrees to amiiiic and 
displace tlic promisee’s safety-rclated obligations. Id. at 138. ,See nlso Fernm7ckz 17. I1ri.s Llcvntor Co., 4 
AD3d 69, 72-73 (1’‘ Jkp t  2004). None of these exceptions apply in this ciise. Swcct licither crealed nor 
cxacerbaled tlic risk posed by tlic planlc. The plaintiff clearly did not rcly on Sweel’s perrormancc of its 
contract with I’ark East. l:iiially, iiothjng i i i  tlic contract, a standarcl ATA form, suggests that Sweel 
comprebcnsivcly assumccl all of-’I)dc ].last’s safcty obligations a.s owiicr oi‘ the premises, ‘I’hc complaint 
niust thcrefore be disinissed as against Sweel. 

3. Scasons - A lonner employee of Seasoiis, J3ciinis Brooks, has submitted an arii‘lidavit in 
which he states that lie was the Seasons supervisor for thcjob ai issue and that although Eagle dclivcrcd 
riiatcrials to the site, i t  was Scasolis which ercctcd the scdklding and sidewalk bridge. ‘I’Jnus, there is 
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evidciicc that Seasons niay have created tlic condition wlicli causcd plaintiff s accidenl. A1 tliough SC~SOII:, 
conteiids that the presence of thc plank m d c r  the scaf2'olding did not pose a hazard io pedestrians and that 
the oiily re;isoii tlic plairiiill tripped was becairse she walked around the bridge near tlic curb rathcr than 
under tlic bridge, such an argument raises a trinhle issue of l ic t  wliicli sliould bc resolved a1 trial. 11s motion 
Tor- summary judgmcnt dismissing tlic complain1 as agaiiist it must therel'ore be denicd. 

E. Tlic I , iahi l i ty  of Swcct and Seasons to Park [Cast - As already noted, both Swcct aiid Seasons 
arc conlractually obligated to iiidcrnnily Park East from claims and liability arising out o fo r  resulting lrom 
(lie perfoi.iiiaiict: ol- the work to the extent causcd by lhe acts or omissions of themselves or of ilieir 
subcontractors. Howcvcr, under Gencral Obligations Law $ 5-322,1, an owncr such a s  Park East m a y  not 
bc hcld liarmless for its own negligcnce. See Ifri Brick 13 Concrctc C'orli. v. Ae/na (21s. & ,Sur. C'o., 89 
NY2d 786 (1 997); Zeiglr!r-Bonds v. S'trr,iclurc Tone, bzc., 245 AD2d 80, 8 1 ( l s t  Dept 1997). 1 Icrc, tlicrc is 
a t:riahIc issue ;IS to whetlicr the woodeiiplaiik on which plaiiitil'l'tripped constituted a hazardous condition 
and, il' so, whetlicr Park Easi had constructive notice about tlic prcscncc of such a condition in h i i t  olits 
building. It would appcar that the plank Iiad bccii placed on tlie ground at the tiiiic the scaffolding was 
erected, riiontlis bcforc the accident, thus giving its employees sufficient Icngtli of lime to discover aiid 
reiiicdy it. SCW Gordon v. Anwrican Mweum ofNutura1 Hislory, 67 NY2 836, 837 ( I  986). I n  view ol'the 
l'act there is a triable issue concerning Park East's negligcnce, its motion for swiimary $udgliiciit on its 
c la im for indeninillcation must be denied, 3s iiiust its request lor an oi:dcr dismissing all cross clainis 
whicli Sweet arid Seasons have assci-tcd against it. 

C. The Liability of Sweet and Scitsons to Each Other - Sweet has asserted a cross claiiii against 
Seasons for contractual indemniGcation and Seasons has asserted a cross claim againsl Sweet for coimnoii 
law indemnjficntion. Sweet's cross claim is based on its assertion that either Seasons or a subcontra.ctor 
which Scasons relained, such as I'agle, negligently created a dangerous condition causing plaintiffs 
acciclciit. However, thcrc is evidence that Sweet reachcd an agreemenl with Seasons, ~ i~on ths  bcforc the 
accidenl., to ciitir-cly take over lrom Seasons the responsibility for. imintainiiig tlic scaffolding. 11, in h c l ,  
i t  eiiterccl into such im agrecn-icnt and nevertheless failed to corrcct an existing hazardo~rs condition 
involving thc plank, it may be lictblc, i n  part, for its owii omissions. Jts iiiotioii for suiiimary judgment 
agaiiist Seasons must tlicrcfore be denied. 

As to Scasons, ils niotioii lor sutiin?aiyjudgmenl against Swcct must also be denied. Not only is 
there a question ol'fiict as to wlictlicr Sweet agreed to take ovcr from Sessuns and inaintain tlic scaffoldiiig 
five nionths hcfnrc the accident, but also whether, as previously discussed, Scasoiis itself W;I.S negligent, 

1). 'The Partics liernaining Applications 
1 .  Severance - The plaintiff has moved lo sever Scasons's third-party action irgainsl Eagle 

011 thc ground that siiicc this third-party action was only recenlly coinmenccd, the completion of discovery 
will uiidiily delay the trial in the undcrlying action. The court disagrees. The third-pariy action against 
Eagle iiivolvcs tlie 1 i i i i i  led, discrete issue ol'whelher Eagle was tlic ciitity which erected the scaffolding and 
the sLipportirig plank on which plaintiff tripped. The court docs not ariticipale that discovery on this issuc 
inalter should or will unduly delay tlic coriiiiiencerneiit oftlic trial. Since the resolution oflhe cross clajriis 
in thc underlying action turns i n  large part on the identity of the party which erected the scaffolding, tlic 
coui-t is persu;-lded that, i n  the absence of any substantial delay, the issues raised licrciii should bc resolved 
at a single trial. 

2. Note of Issue and Furthcr 13iscovery - 'I'he riiolioiis by Park East and Swcct to vacate 
the note of issue and compel iiirtlicr discovery are denied. As to the note of issue, the motions are 
1iiiJicccssai'y. h l  48 is a pure IAS parl. Altbougli the iiotc of issue has already been filed, no trial will bc 
scliccluled uiilil the court is satislied that discovery has been completed. As to an ordcr compel1 iiig furlher 

-3- 

[* 3 ]



discovcry, couiiscl shoiild be aware that thc court rules f o r  Part 48 discourage discovery-related motions 
arid ciicour:~gc tlie parties to resolve tlicir discovcry disputes at a conference with tlie courl. The iiiotion 
is therei‘ore denied without prc,judice to reriew, upon permission lri-om the court, in h e  event that the parties 
and tlic court arc unablc Lo resolve the cliscovcry disputes at issue herein. 

Accordingly, in iiiolion sequcncc iiumhcr 002, Sweet’s motion for suinmary,;udgment o n  its cross 
claims agaiiist Seasons for iridcniriificatioii is denied. In riiolioii seqiience number 003, Sweei’s motion lor 
suiimiary judgment is granted to the extent that the complaint is hereby dismissed as against it. ‘I’hc niotion 
is otherwise denied. Seasons’s cross-motion for summary judgment seeking the same relief’ wj th respect 
to all claims assci-tcd against it is clenicd. The plainlift’s cross-iiiotioti for an order sevcring thc thirci-party 
action brought by Se;isoiis agaiiist Eagle is denied. 111 motion seqiierice riiiiiiber 004, Sweet’s iiiolion Lor 
an order- vacating the nole 01‘ issue and compclling discovcry fi-om the plaiiitiff is clcnicd. I n  iiiotion 
sequence number 005, Park. ].last’s motion l o  vacate tlie note ol’issue is also denied. In iiiotioii sequence 
number 006, Park East’s motion for suiiiiiiary judgment is denied in i ts entirety. 

The partics shall appcar before the court on November 27, 2007 at 10:00 a.m. in Room 412, 60 
C‘cntrc Strcct for 3 status conference at which time all outstniidiiig discovery issucs, if any, will be 
discusscd and rcsolved. 

Dated: 11 /7/07 

Chcck one: [] FINAL I)ISPOSJTION 
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MARYLJN G .  DIAMONJ), J.S.C. 
1x1 NON-FTNAL DTSPOSTTTON 
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