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INDEX NO. 04-20407 
CAL. NO. 07-0 I 169-MV 

SUPREME COURT - STATE OF NEW YORK 
POST-NOTE MOTION PART - SUFFOLK COUNTY 

Hon. ROBERT W. DOYLE MOTION DATE 8-28-07 
.Iiistice of the Suprerne Court ADJ. DATE 9-28-07 

Mot. Seq. # 003 - MD 

X 
.I I J AN M A  I?. I?; E ~ 

PI aintiff, 

- against - 

BORDA, KENNEDY ALSEN & GOLD LLP 
Attorneys for Plaintiff 
1805 Fifth Avenue 
Bay Shore, New York 11706 

KELLY, RODE & KELLY, LLP 
Attorneys for Defendants 
2 18 Griffing Avenue 
Riverhead, New York 1 190 1 

Ilimi t l i e  t'ollowing papcrs numbered 1 to 12 read on this motion for summary iudgment ; Notice of Motioa/ Order 
I O  Slim\, Causi a i d  :;up~x~rting papers I - 8 ; Notice of Cross Motion and supporting papers -; Answering Affidavits and 

anhppmd*- ) i t  is, 
siiqxx-tiiig p a p x  5 )  - 10 ; Rcplying Affidavits and supporting papers 1 1 - 12 ; Other-; (- 'rsnppert 

ORDERED that this inotiori by defendants for an order pursuant to CPLR 32 12 granting 
siiniixiry judgment in their favor dismissing the complaint on the grounds that plaintiff did not sustain a 
"serious i i ~ . j i i i - ~ ~ "  as defined in Insurance Law 9 5 102 (d) is denied. 

Thi\ is an action to recover damages for injuries allegedly sustained by the then 35 year old 
plaintiff on l i i  y 0, 2003 when the vehicle that he was operating was involved in a collision with 
dt:t'cndants' L e.liicle on Molloy Street at its intersection with Garibaldi Avenue, in Babylon, New 'York. 
By his coml)laint, plaintiff seeks to recover damages for serious injuries allegedly sustained in the 
wlJject accidcnt ;IS defined in Insurance Law Q 5102 (d) or economic loss in excess ofbasic economic 
i os \  as dclirecl I I I  lnsurance Law 5 5102 (a). 

I n  his ti i l l  ofparticulars, plaintiff alleges that as a result of the subject accident he sustained 
iiijui-ies inclucfing, straightening of the normal cervical curve of the spine consistent with muscular 
spasm; a complex tear of the posterior horn of the medial meniscus of the left knee; traumatic cervical 
paraspinal myo Eiscitis; thoracic myofascitis; traumatic lumbar paraspinal myofascitis; sprain and strain 
of thc left slioulder and upper arm; sprain and strain of the left wrist; sprain and strain of the left kmee; 
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m d  left eye twitches. In addition, plaintiff alleges in his bill of particulars that his injuries constitute 
serious iiiji-irict; Lmder the following categories of Insurance Law 5 5 102 (d), “permanent loss of use of a 
body organ, member, function or system; permanent consequential limitation of use of a body organ lor 
member; sigvficant limitation of use of a body function or system; or a medically determined injury or 
impairment of .I non-permanent nature which prevents the injured person from performing substantially all 
of the material acts which constitute tjuch person’s usual and customary daily activities for not less than 
ninety days durin!; the one hundred eighty days immediately following the occurrence of the injury or 
inipmmien t ” l’laintiff s bill of particulars also indicates that plaintiff was not employed on the date of 
th: subject accident and was not confined to a hospital and that whether plaintiff was confined to bed or 
1ioiiie w;is ‘ 70  be supplied.” 

DeCencaiits now move for summary judgment in their favor dismissing the complaint on the 
grounds that plaintiff did not sustain a “serious injury” as defined in Insurance Law tj 5102 (d). In 
>upport of tlieir motion, defendants submit the summons and complaint; their answer; plaintiffs bill of 
particulars: 7 lic. affirmed report dated March 26, 2007 of defendants’ examining orthopedic surgeon, 
i lIrthur M. Rernh;mg, M.D. (Dr. Bernliang), based on an examination of plaintiff on March 19, 2006; and 
the affirmcd rcport dated March 2 1, 2007 of defendants’ examining neurologist, Beatrice C. Engstrand, 
M.D.  (Dr. Enpsti-and) based on an examination ofplaintiff on March 19, 2006. 

Insuimce. Law 4 5 102 (d) defines “serious injury” as “a personal injury which results in death; 
di~menibcrn-lei-it; significant disfigurement; a fracture; loss of a fetus; permanent loss of use of a body 
organ, meml)er, fimction or system; permanent consequential limitation of use of a body organ or member; 
sijgnificant limitation of use of a body function or system; or a medically determined injury or impairment 
of’ ;I non-pt:nnanent nature which prevents the injured person from performing substantially all of the 
niatcrial acts \vhich constitute such person’s usual and customary daily activities for not less than ninety 
da.ys durin;; thc oiie hundred eighty dlays immediately following the occurrence of the injury or 
in i p  ai rmen t . ’ * 

In older to recover under the “permanent loss of use” category, plaintiff must demonstrate a total 
ios4 of use o f 3  body organ, member, function or system (Oberly v Bangs Ambulance Inc., 96 NY2dL 295, 
-’:!7 NYS2d 378 [200 11). To prove tlhe extent or degree of physical limitation with respect to the 
“permanent xnsiLquentia1 limitation of use of a body organ or member” or “significant limitation of use of 
a body function or  system” categories, either objective evidence of the extent, percentage or degree of the 
liniitation o r  loss of range of motion and its duration based on a recent examination of the plaintiff must be 
171 ovided or thei-c must be a sufficient description of the “qualitative nature” of plaintiffs limitations, with 
x i  objcctihe basis, correlating plaintiffs limitations to the normal function, purpose and use of the body 
part ( s c v ,  Toidre rt Avis RerztA Car Systems, Inc., 9% NY2d 345, 746 NYS2d 865 [2000]; Mejia v DeRose, 
35 AD3d 407. X25 NYS2d 722 [2d Dept 20061). 

I t  I \  I’m the court to determine in the first instance whether a prima facie showing of “seriousI 
iiij~irq”’ ha:, 1)et:n made out (see, Tipping-Cesturi v Killzeizrzy, 174 AD2d 663, 571 NYS2d 525 [2d Dlept 
190 11). The initial burden is on the defendant “to present evidence, in competent form, showing that the 
plaintiff has no cause of action” (Rodriguez v Goldstein, 182 AD2d 396, 582 NYS2d 395, 396 [lst  Dept 
1992]). O w e  defendant has niet the burden, plaintiff must then, by competent proof, establish a prima 
facie case that such serious injury exists (Caddy v Eyler, 79 NY2d 955, 582 NYS2d 990 [1992]). Such 
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proof: in order to be in a competent or admissible form, shall consist of affidavits or affirmations (Prrgano 
I *  Xirrgsbury, I82 AD2d 268, 587 NYS2d 692 [2d Dept 19921). The proof must be viewed in a lighl most 
favorable tlo the iionmoving party, here, the plaintiff (Cunzrnauere v Villanova, 166 AD2d 760, 562 
N YS2d 808 (31.1 Dept I 9901). 

Here. dekndants failed to establish, prima facie, that plaintiff did not sustain a “serious injury’’ 
within the iveaniiig of Insurance Law 5 5 102 (d) as a result of the subject accident inasmuch as defendants’ 
examining o -tliopedic surgeon found limitations when he examined plaintiff despite his ultimate conclusion 
tli<it plaiiiti ff did iilot sustain a “serious injury” and both of defendants’ examining physicians failed to 
address all o f  plaintiffs claimed injuries (see, Bentivegrza vSteirz, 42 AD3d 5 5 5 ,  841 NYS2d 316 [2d 
Ilcpt 20071, Szuubitz v Yuser, 41 AD3d 698, 839 NYS2d 113 [2d Dept 20071; Wade v Allied Bldg. 
Pi*odiicts Cory., 4 i AD3d 466, 837 NYS2d 302 [2d Dept 20071; Tchjevskaia v Chase, 15 AD3d 389, 790 
NY S2d 175 [?ti I k p t  200.51). Defendants’ examining orthopedic surgeon, Dr. Bernhang, indicated in his 
report based oii an examination of plaintiff almost three years after the subject accident that plaintiff 
related that t tis present complaints consisted of his neck and left wrist and left knee bothering him in cold 
wcather and that his low back bothered him when bending and that he had pain in the middle of his back. 
I n  addition, tlel’eridants’ examining orthopedic surgeon indicated that upon measuring plaintiffs active 
ranges of mcltion by goniometeritape measure he found that plaintiffs cervical spine flexion was 45 as 
compared to the f2verage Range of Joint Motion (ARJM) of 38; plaintiffs cervical spine extension was 60 
compared to the ARJM of 38; plaintiffs lefthight lateral flexion was 45/45 as compared to the ARJh4 of 
43: and plaiiitiTc, leftlright cervical rotation was 60/60 as compared to the ARJM of45. His measurements 
with respect to plaintiffs shoulders were as follows: lefttiright active shoulder abduction 150/150 as 
compared to the ARJM of 170; left/right active shoulder forward flexion 140/140 as compared to the 
i\I iJM of 15$: eviernal rotation 85/90 as compared to the ARJM of 90; and internal rotation of 60/60 as 
compared i o  the .4RJ M of 70. Defendants’ examining orthopedic surgeon’s findings also included 
bymnietric;il reflchxcs at the elbow; negative results for Spurling’s test for cervical radiculopathy; and 
bi laterally negati ve results for provocative tests for median carpal tunnel or ulnar nerve neuropathy. 

Regarding plaintiff’s lumbar examination, defendants’ examining orthopedic surgeon noted that 
lying supine, pla~mtiffs straight-leg raising was S O B 0  (normal being 55 degrees and above) and that 
plaintift‘s pelvic roll was negative; F’ABER and FADIR tests were negative; and that plaintiffs kneie jerks 
and ankle jerhc were syninietrical. With respect to plaintiffs wrists, defendants’ examining orthopedic 
wrgeoi-2 recclrded measurements of left/right wrist dorsiflexion of 80/80 as compared to the ARJM of71  
and left/righ wri~,t  palmar flexion of 75/60 as compared to the ARJM of 73. He added that Finkelstein’s 
test for de Quervain’s was negative and that there was no localizing tenderness about the wrist and no 
“click”on wpinarion or pronation. 

As for plaintiff’s knee injury, the Court notes that a magnetic resonance imaging report of 
plaintiffs kirec. sY-iowing a meniscal tear does not, alone, establish a serious injury (see, Nunnarone v Ott, 
4 I AD3d 44 I .  83 7 NYS2d 3 1 1 [2d Dept 20071). The mere existence of such an injury is not evidence of a 
serious iiijiiry in the absence of objective evidence of the extent of the alleged physical limitations 
iesulting fio 11 the injury and its duration (see, id.). Defendants’ examining orthopedic surgeon provided 
the following results of his examination of plaintiffs knees: knee extension 0/0 as compared to the iUUM 
o f 0  and ki-ie: tlci.ion of 1 1511 15 as compared to the ARJM of 134. He added that there was no fluid 
pdpable in citlier knee; no crepitation on motion of the patella in the patellofemoral joint; and that there 
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wzrc proniii-cnt tibial tubercles, bilaterally, asymptomatic. He also found that meniscal signs were 
nc.g:ative to the grind test; that there was no popliteal fullness; and that the anterior drawer sign was 
nc.gati\ e. 

Defenaant’s examining orthopedic surgeon concluded that he found no objective orthopedic 
evidence of any midual of injuries said to have occurred to the cervical spine, lumbar spine, left knee or 
left wrist. He  noted that plaintiff was not under any active medical care and did not appear to be disabled. 
14: opined that plaintiffs prognosis ’was excellent and that plaintiff was able to return to his “pre-loss” 
;IC tivity levels including occupational duties without restrictions. 

The it‘iimied report of defendants’ examining orthopedic surgeon indicated certain below average 
range of nio; ion ineasurements: plaintiffs bilateral knee flexion measurements were 14 percent below 
a\ erage; bi laterai active shoulder abduction was 12 percent below average; bilateral active shoulder 
flexion was 1 1 percent below average; external rotation of the left shoulder was 5.6 percent below 
aberage; atic bilateral internal rotation of the shoulders were 14 percent below average. Said findings 
were insuffictcni to satisfy defendants‘ burden of demonstrating that plaintiff had full range of motion 
and that ht. suffered froin no disabilities (see, Meely v 4 G’s TruckRenting Co., Irzc., 16 AD3d 26, 789 
NYS2d 277 [2d Dept 20051). 

l h c  xaniination findings listed in the affirmed report of defendants’ examining neurologist. Dr. 
Lngstrand, whlo also examined plaintiff almost three years after the subject accident did not remedy the 
deficiencies i n  defendants’ examining orthopedic surgeon’s report. Defendants’ examining neurologist 
tested plaintiff’s ranges of motion by visual inspection and found that plaintiffs cervical and lumbar range 
of’ motion tindmgs were all normal when compared with normal measurements. Said findings conflicted 
with the findings of defendants’ examining orthopedic surgeon and presented an issue of credibility for the 
J u r y  (see, Rdmoiid IJ Scltuttz, 152 AD2d 823, 544 NYS2d 33 [3d Dept 19891; Pettersen v Curreri, 99 
AD2d 774,472 RIYS2d 23 [2d Dept 19841). Specifically, plaintiffs cervical ranges of motion were 
tlesion 45 df:grecs (45 degrees being normal); extension 45 degrees (45 degrees being normal); rotation 
SO degrecs (80 dcgrees being nornial); and cervical lateral flexion 40 degrees (40 degrees being normal). 
Plaintiffs lun iba i  ranges of motion were flexion 90 degrees (90 degrees being normal); extension 310 
dcgrecs (310 degrees being normal); rotation 30 degrees (30 degrees being normal); and lateral flexion 30 
dcgrees (310 degrees being normal). Defendants’ examining neurologist’s other findings included findings 
that plaintiff’s cranial nerve testing was nornial; plaintiffs deep tendon reflexes were 2 and equal 
bilaterally ir tlic biceps, brachioradialis, triceps, patellar jerks, and Achilles jerks; plantar responses were 
don n going. and that plaintiff‘s station and gait were normal. In conclusion, defendants’ examining 
ticurologist t l i a  gnosed cervical and lumbar sprain and opined that there was no disability. Notably, neither 
of’def‘endan .s‘ examining physicians addressed plaintiffs claimed injuries of thoracic myofascitis or 
reported exam ning that portion of plaintiffs body (see, Hughes v Cui, 31AD3d 385, 818 NYS2d 538 [2d 
Dcpt 2006]) 

Mort:over, defendants did not adequately address the category of serious injury that plaintiff 
sustained I nedica lly deterniined injury or impairment of a non-permanent nature which prevented him from 
perlorniing substantially all of the material acts which constituted his usual and customary daily activities 
for not less than 90 days during the I80 days immediately following the accident in their motion papers 
atid, therefbre. faded to establish their prima facie entitlement to summary judgment as to that claim (see, 
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lnsiirance Lab 9 5 102 [d]; Lopez v Geraldirzo, 35 AD3d 398, 825 NYS2d 143 [2d Dept 20061). 
Ikfendants’ attoi-ney states in his affirmation in support of the motion that defendants did not receive any 
aclditional lbill of particulars with respect to the information “to be supplied” according to the originail bill 
of particular,, cniphasizes that the bill of particulars indicated that plaintiff was unemployed at the time of 
the xcideiit: and states that he is faniiliar with plaintiffs deposition testimony concerning his employment 
at the time of  the subject accident anld time out of work and adds that the testimony is contradictory to the 
clmiis in the b i l l  of pai-ticulars. Without the submission of the actual pages of the examination before trial, 
defendants’ Ittoniey, who lacks personal knowledge, cannot offer his version of plaintiffs testimony as 
e\ idence ( ? C Y .  Ftpratovic v Lun Wah, Itlzc., 284 AD2d 368, 725 NYS2d 892 [2d Dept 20011; Carphk v 
Friedmati, 269 AD2d 349, 704 NYS2d 94 [2d Dept 20001). 

Inas~tiuch as defendants failed to establish their prima facie entitlement to judgment as a matter of 
lam based oti whether plaintiff sustained a serious injury, it is unnecessary to consider whether plaintiffs 
opposition papers were sufficient to raise a triable issue of fact on that matter (see, Nembhard v DeZatorre, 
16 4D3d 391). 79 I NYS2d 144 [2d Dept 20051; McDowaZf v Abreu, 11 AD3d 590,782 NYS2d 866 [2d 
L k p t  2004 1: Coscia v 938 Trading Corp., 283 AD2d 538, 725 NYS2d 349 [2d Dept 20011). Therefore, the 
motion for siinimaIy judgment dismissing the complaint on the grounds that plaintiff did not sustain a 
“serious iti.iury” ;is defined in Insurance Law 9 5 102 (d) is denied. -7 
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