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MOTION/CASE IS RESPECTFULLY REFERRED TO JUSTICE

FOR THE FOLLOWING REASON(S]:

SUPREME COURT OF THE STATE OF NEW YORK — NEW YORK COUNTY
Index N SHIR £ MERNER KORMREICH,

1627/2003 PART 5Y
\EERZAK-GOLD ARCHITECTURE
KALTECH ,NDUSTRIES GROUP INDEX NO. —
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SUMMARY JUDGMENT |

MOTION SEQ. NO.

MOTION CAL. NO.

The foliowing papers, numberad 1 to L‘ were read on this motion to/for

PAPERS NUMBERED

Notice of Motion/ Order to Show Cause — Affidavits — Exhibits ... [ - 2
Answering Affidavits — Exhibits L 3
Replying Affidavits o : L/
Cross-Motion: ! Yes X No

Upon the foregoing papers, it is orderad that this motion
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SUPREMT COURT OF THIE STATT OI' NEW YORK
COUNTY O NEW YORK

——————————————————————————————————————————————————————————————————————— X Litigation Coordinating
("MS PACKAGING, ROSEMARY LOIS and Panel Case No.
AVATAR FILMS, 1.TD., No. 0005/2002
Plaintifrs, Index No. 117183/02
-agamst- Action No. 4
KAUFMAN MANAGEMENT COMPANY, L.L.CC.,
19" STREIT ASSOCIATES, L.L.C. and KALTECH
INDUSTRIES GROUP, INC.,
Delendants.
______________________________________________________________________ X
CHARLES R. GRACTIL: & SONS. INC., Index No. 120096/03
PlantfT, Action No. 25
(companion casc to
-against- Action No. 39)
KALTECH INDUSTRIES GROUP, INC., KAUFMAN
MANAGEMENT COMPANY, L.L.C. and 19®
STREET ASSOCIATES, 1.1.C.,
Delendants.
_____________________________________________________________________ X
RUVOLO & DIMARIA, INC. and VITO RUVOLO, Index No. 603558/03
Individually,
Plamuifs, Action No. 20
-against- ﬁzb
&f
g
1O STRELET ASSOCIATIES, LLC, KALTECH v £,
. . - . ot K o "y
INDUSTRIES GROUP, INC., BIG APPLE SIGN, : T U
MUSTAK A. KHALFAN and KAUFMAN : o
MANAGEMENT COMPANY, LLLC, :
Delendants.
_________________________________________________________________________ N
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_______________ U
BUZRAK-GOLD ARCIITECTURL & DESIGN, P.C., Index No. 111627/03

PLaantifT, Action No. 35
-against-

KALTECIHT INDUSTRIES GROUP, INC., KAI'TECH
DIGITAL GRAPHICS INC., and MUSTAK A. KITALFAN,

Delendants.

_____________________________________________________________________ X
KALTECH INDUSTRIES GROUP, INC., KALTECH Third-Party
DIGITAL GRAPHIC'S INC. and MUSTAK KITALFAN, [ndex No. 591331/04
Third-Party Plaintiis, Action No. 35
-agalnst-
19" STREFT ASSOCIATES LLC, and KAUFMAN
MANAGEMENT COMPANY, LIC,
Third-Party Defendants.
_____________________________________________________________________ b
CHARLES R GRACIE & SONS, INC., Index No. 601339/05
PlaintifT, Action No. 39
(companion case (0
~against- Action No. 25)
KALTLECH INDUSTRIES GROUP, INC., KAUFMAN
MANAGEMENT COMPANY, [.1.C. and 19"
STRERT ASSOCIATES, L.I.C.,
Defendants.
______________________________________________________________________ X
SHIRLEY WERNER KORNREICH, J.
These consolidated actions for property damage arise out ol an cxplosion in the basement

of the building located at 121 West 19™ St.. New York, New York (“Building™), which occurred

[-<
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on April 25, 2002.0 The Building was owned by 19" Streel Associates L1C (“*Owner™) and
managed by Kaufman Management Company LEC (“Kaufman™) (collectively “defendants™).
steven Kaufman was the prineipal of both Owner and Kauliman. On the date of the accident,
Kalteeh Industries Group, Ine. (“Kaltech™), a sign-making busicss, was the tenant under a lease.
dated May 26, 1992, for the basement and first floor of the Building, [or a term commencing,
June 1, 1992 and ending July 31, 2002 (“Lease™). Kalteeh at one time also leased the mezzanine
above the (irst Toor, but relinquished the space prior (o the explosion,
Motions Before the Court

The following motions arc consolidated for disposition.

I Action 4 (brought by CMS Packaging et al.) defendants move for summary judgment
dismussing the complaint, conditional summary against Kalteeh for common law and contractual
mdemnification, and (o amend their angwer (0 assert a cross-claim against Kalteeh for failure to

procure msurance and for summary judgment thercon. Plaintiffs in Action 4 move for summary

Judgment on lability agamst Kaltech.

In Action 25 (brought by Charles R. Gracic & Sons, Inc., hercinafter “Gracie”). plaintifl
moves for summary judgment on liability on its causcs ol action [or negligence and strict liability
against Kaltech. Deflendants move for swmmary judgment dismissing the complaint and on their
cross-claims agamst Kaltech for common law indemniflication, contractual indemnification and

[ailure to procure insurance.

1 ~pn . Lo . . s .
Fheses actions and related personal injury actions were consolidated (or pretrial purposes under

the caption Puvon et al. v, 19" Street dssociates et al., Index No. 0005/2002. In addition to the papers
submitted on these motions, the court takes judicial notice of all of the papers submitted on the summary

Judgment motions in the personal injury actions, which were submitted on August 9, 2007.
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[n Action 20 (brought by Ruvolo & DiMaria, Inc. et ano., heremalter “Ruvolo™),
delendants move for sunmmary judgment dismissing the complaint, and for summary judgment on
their cross-claims for contribution, contractual mdemnilication and [ailure (o procure msurance
against Kaltech, Big Apple Sign (“Big Apple™) and Khalfan.

In Action 35 (brought by Bezrak-Gold Architecture & Design, P.CLL hereinalter,
“Bezrak™), Bezrak moves [or summary judement on hability agatnst Kalteeh, Kaltech Digital
Graplues, Tne. (“Kaltech Digital™y and Mustak Khalfan (“Khatfan™. Defendants move for
swmnary judgment dismissing the third-party claims against them by Kaltech for common faw
mdemnification, contractual indemnification and contribution.

In Action 39 (brought by Gracic), plamtiff moves for summary judgment against Kaltech

on its causes ol action lor negligence and strict liabihity. Defendants move for summary

Judgment dismissing the complaint and on their cross-claims against Kaltech for common law

mdemnification, contractual indemnification and failure to procurc msurance.
Pertics

PlamtilTs Gracic, Rosemary Lois and Avatar Films, Lid. (“Avatar Films™) were tenants in
the Building on the day of the explosion. PlamulT Bezrak was a subtenant in the Butlding on the
day ol the accident. CMS was a business located m a building across the street (rom the Building
on the day of the accident.
Fuactual Backeround

The facts relating to these actions are set forth at length in this court’s decision on the
summary judgment motions i the consolidated personal injury actions (“Companion Opiion™),

which is bemg 1ssucd simultancously with thns opinion. The facts und legal reasoning ol the
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Companion Opnmon will not be repeated here exeept as necessary (o determine these motions.
Discussion

The motions for summary judgment on liability based on negligence agaimst Kaltech by
plamufls Berrak (Acton 35) and Gracie (Actions 25 and 39) arc granted. Kaltech admitted in its
putlty plea to Sceond Degree Reckless Indangerment, on March 24, 2004, that because its
workers nuxed incompatible chemicals, meludmg nitrie acid and volatile compounds, there was
an explosion that damaged the Building, The admission 1s sufficient to establish that Kalteeh's
activities were a proximate causce of the exploston. In addition, as noted in the Companion
Opimon, Kaltech's employees admitted in EBTs that the explosion occurred when they were
combining chenncals. Gracie and Bezrak have submitted uncontradicted evidence that they
suffered damages and Gracic’s Jease was terminated due to the explosion. The motion by Berzak
against Kalteeh Digital and Khalfan is denied. The guilty plea was made exclusively on behallhof
Kaltech. The motions by Gracic for summary judgment agaimst Kaltech on the basis ol strict
ltability are denied as moot in light of the disposition of their negligence elaims. In (he mterest
of judicial cconomy, the court sua sponte consolidates Actions 25 and 39 by Gracie under Index
No. 120096/03, as they are identical except for the damages sought.

Kaltech's settlement o OSTIA violations 1s not a basis for granting summary judgment.
OSITA violations are some cevidence ol negligence, but they are not dispositive and they govern
only employer/employee relationships. Khan v, Bangla Motor and Body Shop, Ine., 27 A 1).3d
520, 528-529 (2™ Dept. 20006); Jemmott v. Rockwell Mfg. Co., 2160 A.D.2d 444 (o Dept. 1995),

The motion for summary judgment against Kaltech by plamtifls CMS, Rosemary Lois,

and Avatar Tilms (Action 4)1s denied because there is no prool i admissible (orim to establish
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that these plaintifTs suffered damages. Zuckerman v, City of NoY., 49 NY2d 557 (1980). These
plamtiffs rely solely upon the affidavit of their attorney without attachments. /. The complaint
and bill ol particulars attached to the motion papers arc not verified by a person with knowledge
of the lacts. Damages are an essential ¢lement of a cause of action for negligence. [GEN, Ine. v
White, 250 AD.2d 403 (17 Dept. 1998), appeal den., 92 NY . 2d 818 (1998). Summiary judgment
cannot be granted in the absence ol evidence in the record on these motions (or i the personal
injury action summary judgment motions) that CMS, Rosemary Lows and Avatar Films suflered
damages as aresult of Kalteeh’s neghgence.

Defendants” motions for summary judgment dismissing the complaints arc denied duc to
1ssucs of fact as 1o whether defendants were negligent, as set (orth in the Companion Opinion.
Although some ol the plaintilTs, CMS, Roscmary Lois, Avatar Films and Ruvolo, did not submit
proof ol damages, the burden is upon defendants, the moving partices, to make a prima fucie
showing that they are entitled to summary judgment as a matter of law. Zuckerman v City of
New York, 49 NY2d 557,502 (1980); I'riends of Animals. Ine. v Associared Fur Mfrs., Inc., 46
NY2d 1065, 1007 (1979). A lailure to make such a prima facie showing requires a demal of the
summary judgment motion, regardless of the sulficiency of the opposing papers. Avorsie v
Crervasio, 81TNY2d 1002, 1063 (1993). Delendants” motions for summary judement directled to
the complaints arc denied because defendants did not mect their prima facie burden of proof.

Delendants’” motions for summary judgment against Kaltech on their clamms for common
law and contractual mdemnification arc denied due to issues of fact as (o whether defendants’
were negligent, as sct forth in the Companion Opinion. Delendants’ motions [or sumimary

Judgment on their contribution claims arce denied as it is a question of fact for the jury to

§)
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determine whether defendants were negligent and, if so, the relative culpability ol Kaltech and
defendants.

Delendants’ motions for summary judgment agaimst Kaltech on their claims for fatlwre o
procurc insurance m Actions 25, 26 and 39 are granted on Liability only for the reasons stated in
the Companion Opinion, with damages to be determined at trial.

Delendants’ motion in Action 35 dismissing (he third-party claims agamst them by
Kaltech s granted solely to the extent that Kalteeh's third-party clanns for contractual
indemmification and common law indemnification are dismissed, and the motion 1s denied with
respeet to Kalteeh's third-party claim for contribution. Common law mdenmi(ication is
predicated on the vicarious liability of one who has not participated i the wrongdoing. Trustees
of Columbia University, Plaintiff, v. Mitchell/Giurgola Associates, 109 A.D.2d 449 (1st Dept.
L985). Similarly, contractual indemnification requires a showing that the indemnitec was free
from negligence. De La Rosa v, Philip Morris Mgmt. Corp., 303 AD.2d 190, 192-193 (Ist Dept.
2003y, Where the indemnitee's negligence remains unresolved, summary judement in favor of
the indemuntee on a claim for contractual indemnification i1s inappropriate. Pardo v. Bialystoker
Crr. & Bikur Cholim, Ine., 10 A.D.3d 298, 302 (1st Dept. 2004), exting Crespo v Triud, Ine., 294
AD2d 145, 147 (1st Dept. 2002) and Correia v Professional Data Mgt Ine., 259 AD.2d 60, 65
(1999). Kaltech's guilty plea establishes that 11 was guilty of some negligence and, therelore, it is
not entitled to common law or conlractual mdemnification. However, 1l the jury finds
delendants” were partially responsible for the accident, Kaltech will be entitled to contribution.

Defendants’ motion in Action 4 to amend their answer (o add a claim for fwlure to

procurc insurance is denied with leave (o renew upon proper papers. A motion to amend should




[* 9]

he supported by a proposed amended pleading. Bank of New York v, Inwin Int'l Imports, 197
A.D.2d 462 (17 Depl. 1993); Goldner Trucking Corp. v Stoll Packing Corp., 12 AD.2d 639 (2d
Dept. 1900); 5-30 Weinstein-Kom-Miller, New York Civil Practice, CPLR P 3025.22.

Delendants did not submit a proposcd amendcd pleading. Defendants” motion for summary

judgment on that claim in Action 4 is denied, as the time (o move for summary judgment has

cxpired.

In Action 20, in scarching the record, the court dismisses defendants’ claims against Big
Apple and Khalfan for contractual indemnification and failurc to procure msurance, as neither
Big Apple nor Khallan were parties to the Lease containing the indemntfication and insurance
clauscs. Accordingly, it is

ORDERED that the motions for summary judgment on liability based on negligence by
plaintifls Bezrak (Action 35) and Gracie (Actions 25 and 39) arc granted as to Kaltech, but
denied as to Kaltech Digital and Khalfan in Action 35; and it 1s (urther

ORDERED that the motions for summary judgment on liability bascd on strict liability by
Gracic (Actions 25 and 39) against Kaltech arc denied as moot; and it is further

ORDERED that the motions for summary judgment on liability based on neghgence by
plamtifls CMS, Rosemary Louis and Avatar Filims (Action 4) against Kaltech are demied; and it
is further

ORDLUERED that defendants™ motions for summary judgment on their claims against
Kalteeh for common law indemnification in Actions 4, 25, 35 and 39, and for contractual
mdemnilication m Actions 4. 25, 26. 35 and 39, and for contribution in Actions 26 and 35, ar¢

denied; and 10 1s further
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ORDERED that defendants” motion in Action 35 dismissing the third-party claims
agaist them by Kaltech is granted solely to the extent that Kaltech’s third-party claims lor
contractual mdemmnification and common taw indemmification are dismisscd, and the motion 1s
denied with respeet to Kalteeh’s third-party ¢lamm for contribution; and it is further

ORDERED that defendants” motions for summary judgment against Kaltech for failure to
procurc msurance arc granted on liability only in Actions 25, 26 and 39, with damages (0 be
determined at trial; and 1t 1s further

ORDERED that defendants” motion in Action 4 to amend 1ls answer to add a claim for
failure to procure insurance against Kaltech is denied with leave to renew upon proper papers and
its motion for summary judgment on that claim in Action 4 1s denied without leave to renew; and
itis (urther

ORDERED that in Action 26, in scarching the record, the court dismisses defendants’
claims against Big Apple and Khalfan (or contractual indemnification and (atlure to procure
msurance; and it is further

ORDERED that the court sua sponfe consolidates Action 25, Index No. 120096/03, with
Charles R. Gracie & Sons, Inc. v. Kaliech Industries Group, Ine. et al., Action 39, Index No.
O601339/05, under Index No. 120096/03 (Action 25), and the consolidated action shall bear the
lollowing caption:

CHARLES R. GRACIE & SONS, INC.,

Plamtift,

-against- Action No. 25

KALTECH INDUSTRIES GROUP, INC., KAUFMAN
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MANAGEMENT COMPANY, L.]..C. and 19*
STREET ASSOCIATES, LL.C.,

Defendants.

and it is further

ORDERED that the pleadings in the actions hereby consolidated shall stand as the
pleadings in the consolidated action; and it is further

ORDERED that upon service on the Clerk of this Court of a copy of this order with
notice of entry, the Clerk shall consolidate the papers in the actions hereby consolidated and shall
mark his records to reflect the consolidation, and it is {urther

ORDERED that a copy of this order with notice of entry shall also be served upon the
Clerk of the Trial Support Office (Room 158), who is hereby directed to mark the court's records
to reflect the consolidation.

Dated: November 8, 2007

ENTER:
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