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SUPREME COURT OF THE STATE OF NEW YorK 
COUNTY OF N E W  Y O R K :  IAS P A R I  39 
-----___________________________________-------------------_---------- X 
T>RAGON INVES'I'MEN'I'S C.'oiiipiiy II LLC and 
PRIN(I'ET(1N TEC'I INOI.,OGY IJMITED, on their 
own  behalf and 011 hehalf of all 
sli ai-elm 1 d el-s c) 1 Plio eni x 1' e I eco mm 11 ni c at i on s 
J,t (1, save W i 1 li mi S liaii ah an, Ro s e-M ari e Fox, 
Marco Elscr, and Antares, L,I.,C:, 

Tiidex No. 607868/05 

P 1 ai 11 ti ffs, 44 
' 4  
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4cp 
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x q3, % 
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WILI.IAM S. SI IANAI IAN, ROSE-MARIE FOX, i111d 

J 
ANTARES, LLC, %/ 09 

De fcndan t s . 
>w; ' 1  5 ...................................................................... 

FREEDMAN, J . :  

This actioii arises out of  alleged wrongIiil conduct by defendants William S: Sliannhun, 

Rosc-Maric Fox, and Antares, LLC' (collectively, [lie SFA defcndants) that Iiariiicd Phocnix 

'I'elecommuiiic3tiC7lls 1,td. (Phocilix) and its sliai-eliuldei-s by stripping Plioenix of its asscls and  

busi iicss opportunities. 

The SFA clekndants now iiiove to dismiss the amended coniplainl's breach of fiduciary 

c l~ i ly  claim ;igainsL Rose-Maric Fox, tlic aiding niid ahctting a breach of liduciai-y duty claim 

against William Shanahaii a i d  Antares, and thc urijust eiiricliiiieiit claim against all three SEA 

de fend ants. 

FACTUAL BACKGROUND AND ALLEGATIONS 

'flit: relevant facts and allcgiitions iii this actio11 were set forth in ii prior decision in this 

action ciated .Iiiiit:  14, 2000 (Prior Dccisioii), 111 stII11, PIIOCIIIX was estctblished ;IS ;I I-estllt O I - ~ I  

Hang Kong liqiiid:rtion proceeding involving Sino, a company i~~vcstccl i n  by plaiiiti 11' L>l-;lSon 

Iiivcstnicnts Company I1 LLC' (Dragon). During that proceeding, the HonS KoiiS court allowed 
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the Sino investors to establish Phoenix in order to fund Sino’s obligations with respect to its 

investment in a China-based paging company (Li Gao joint venture). Fox assumed the role of 

Phoenix’s director, and allegedly began to engage in wrongful conduct with the help of 

defendants Shanahan and Antares. 

Plaintiffs allege that defendants Fox and Shanahan had a continuing plan, since early 

2000, to usurp business opportunities belonging to Phoenix, specifically, with regard to the Li 

Gao joint venture. Plaintiffs allege that the SFA defendants wrongfully acquired 61.2% of the 

issued and outstanding stock, in order to carry out their plan. 

Plaintiffs also allege that defendant Fox caused Phoenix to misrepresent that its China 

paging scrvice business was an ongoing business. Defendant Fox allegedly made bogus 

complaints on behalf of Phoenix, for the sole benefit of defendants Shanahan and Antares, to 

bolster claims filed by those defendants in the United States District Court for the Southern 

District of New York. Plaintiffs claim that the bogus filings on behalf of Phoenix caused 

Phoenix to waste considerable assets on hiring law firms, accounting firms, and private 

investigators. 

In September 2003, the SFA defendants allegedly transferred Phoenix’s assets, including 

business opportunities, without adequate consideration, to Duck Limited (Duck), a shell 

company controlled by the SFA defendants. 

Plaintiffs Dragon and Princeton Technology Limited originally brought this actioii 

against the SFA defcndants and Phoenix (Original Action). All defendants in the Ongiiial 

Action moved to dismiss the complaint 011 the grounds that the complaint failed to state a cause 

of action. This court granted the defendants’ motions, but statcd that plaintiffs could replead 
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their causes of action derivatively on behalf of Phoenix against the SFA defendants, if so 

advised. The decision also held that claims made before August 8, 2002 were time-barred under 

New York law. 

On December 14, 2006, plaintiffs Dragon and Princeton Technology, on their own behalf 

and on behalf of all shareholders of Phoenix, except William Shanahan, Rose-Marie Fox, Marco 

Elser, and Antares, filed an amended complaint. The amended complaint contains three causes 

of action. 

The first cause of action is against Rose-Marie Fox for breach of fiduciary duty involving 

fraud and willful misconduct arising out of her misrepresentations and concealment of material 

information, as well as the illegal transfer of Phoenix’s assets. The second cause of action is 

against William Shanahan and Antares for aiding and abetting in the breach of fiduciary duty 

claim by participating in the scheme to obtain control of Phoenix and transfer Phoenix’s assets to 

entitics controlled by defendant Shanahan without adequate consideration. The third cause of 

action is against the SFA defendants for unjust enrichment, alleging that the SFA defendants 

werc unjustly enriched at Phoenix’s expense when they illegally transferred Phoenix’s assets in 

the Duck deal. 

The SFA defendants move to dismiss the cntire amended complaint on the grounds that 

plaintiffs lack standing to bring this derivative action and thc amended complaint fails to state a 

cause of action. The SFA defendants also argue that certain allegations contained in the amended 

coinplaint are time-barred. 

HOLDING 

The SFA defendants’ motion to dismiss the amended cornplaiiit is granted. The amended 
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complaint improperly pleads individual claims on behalf of Dragon and Princeton. Plaintiffs 

have also failed to meet the requirements of Part 19.9 of the Civil Procedure Rules (England & 

Wales). However, plaintiffs are granted leave to replead on the condition that they apply to the 

court for permission to proceed with this action, supported by written evidence showing that they 

are entitled to sue on behalf of Phoenix. See Part 19.9 of the Civil Procedure Rules. Plaintiffs’ 

claims occurring prior to August 8, 2002 are dismissed with prejudice, as well as plaintiffs’ 

individual claims. 

DISCUSSION 

hi this court’s previous order, the plaintiffs Dragon and Princeton were given leave to 

replead this action derivatively. The SFA defendants argue that the amended complaint fails to 

satisfy the basic procedural rules governing a derivative action, because, based on the amended 

complaint’s caption and certain allegations, the plaintiffs are pursuing this action only on their 

own behalf, and that of certain shareholders, to the exclusion of others. 

Plaintiffs Dragon and Princeton cannot pursue a derivative action in tlieir individual 

capacities, nor can they exclude certain shareholders, as a derivative action is brought on behalf 

of the company, and includes all of its shareholders, regardless of the alleged wrongdoing of 

some. Where there is a wrong against a corporation, a shareholder has no individual cause of 

action, unless thc wrongdocr has breached a duty owed to the shareholder independent of any 

duty owing to the corporation wronged. Abrams v Donati, 66 NY2d 95 1, 953 (1 985). “The 

remedy sought is for wrong done to the corporation; the primary cause of action belongs to the 

corporation; recovcry must enure to the benefit of the corporation.” Marx v Akers, 88 NY2d 189, 

193 (1996) (internal quotation marks and citation omitted). This court’s previous decision held 
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that plaintiffs Dragon and Princeton could not pursue this action individually. Plaintiffs Dragon 

and Princeton were given an opportunity to replead derivatively, and yet, still brought this action, 

in part, on their own behalf. 

Plaintiffs have also failed to meet the basic requirement, in regard to standing, to proceed 

with a derivative action. 

Standing 

1. Choice-of-Law 

Whether a party has standing to proceed in a derivative action is a question of substantive 

law. Therefore, standing must be decided according to the law of the state of incorporation, in 

this casc the British Virgin Islands (BVI). In the Mutter qf CPF Acquisition Co., Inc., by 

Michael K q u n ,  a shureholder v CPFAcyuisition Co., Inc., 255 AD2d 200 (1st Dept 1998); 

Gruczykowski v Ramppen, 101 AD2d 978 (3rd Dept 1984). 

2. Applicabilitv of the BVI Business Companies Act 2004 

As an initial iiiatter in regard to standing, there is a dispute as to whether the BVI 

Business Companies Act 2004 (2004 Act) and its section 184C, governing standing in derivative 

actions, applies to Phoenix, or whether this court must look to English common law to resolve 

the issue’. Based on the statutory language of the 2004 Act, it does not apply to Phoenix in this 

action. 

The 2004 Act became effective on January 1,2005. However, there was a two-year 

transition period that extended from January 1, 2005 to Deccniber 3 1, 2006. Companies that 

1. By virtue of the Common Law Ordinance (Cap. 13), BVI courts apply English coinrnon law, 
supplemented by legislation promulgated by local Legislative Council. See Affidavit of Martin 
S .  Kenney, 7 24; Affidavit of William Hare, 7 4. 
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were incorporated under the old International Business Companies Act had until December 3 1, 

2006 to voluntarily re-register under the 2004 Act, in order to be treated as a company 

incorporatcd under the 2004 Act. The 2004 Act specifically states, in relevant part, “a former 

Act company that is re-registered under this Schedule shall, from the date of its re-registration, be 

treated as a company incorporated under this Act.” Business Company Act 2004, Schedulc 2, 

Transitional Provisions, 7 6 (2). Companies existing undcr the old International Business 

Companies Act that did not voluntarily re-register were governed by the old Act until January 1 ,  

2007. It is apparent that during the transition period the two acts rcmained distinct, and if a 

company was still incorporated under the old act until the company was re-registered under the 

2004 Act. 

The arncnded complaint was filed in December 2006, before Phoenix was re-registered 

under the 2004 Act, and therefore, the 2004 Act does not apply to Phoenix in this action. Since 

the old International Business Cvnipaiiies Act does not specifically provide for bringing 

derivative actions, English coinnion law determilies standing. 

3. Part 19.9 of the Civil Procedure Rules (Endand & Wales) 

Pursuant to Pai-t 19.9 of the Civil Procedure Rules (England & Wales), a plaintiff must 

apply to thc court for permission to proceed with a deiivative action, and submit written evidence 

to support that he is entitled to sue on behalf of a company. See also Affidavit of William Hare. 

These requirements, like the demand rulcs under New York law, are substantive conditions 

precedent put in place to protect a corporation from undue interference, and therefore, must be 

applied i n  this dcrivative action. See Locals 302 & 612 ofthc Intl Union of Operating 

Engineers-Employers Constr. Indus. Retirenzent Trust v Blanchard, 2005 W L 2063852 (SD N Y  
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2005) (holding the Canadian Business Corporations Act’s leave requirements, like New York’s 

demand rules, are substantive in nature, and plaintiff was required to seek leave of a specifically 

enumerate Canadian court before proceeding with a derivative action). “Demand rules in 

derivative actions are substantive in nature.” id. at “6 (internal citation omitted); See ulso Levin 

v Kodowski, 2006 NY Slip Op 52142U (Sup Ct, N Y  County 2006). The issue is not only who 

may maintain a derivative action or how it will be brought, but if it will be brought, and no 

determination could be more substantive. Locals 302 & 612 of the Intl Union of Operating 

Engineers-Employers Constr. hdus .  Retirement Trust v Blanchurd, 2005 WL 2063852, supra. 

Plaintiffs have not complied with the requiremcnts of Part 19.9 of the Civil Procedure Rules and 

cannot procccd with this action without doing so. Further, even if Part 19.9 of thc Civil 

Procedure Rules were deemed procedural in nature, plaintiffs have not complied with the New 

York demand rule, nor have they set forth reasons why such demand would be futile. Bunsbach 

v Zinn, 1 NY3d 1, 8-9 (2003). Therefore, the amended complaint is dismissed- 

Lsuve to R e p l e d  

Plaintiffs seek leave to replead in the event that this court dismisses any part of the 

amended complaint, This application is granted on the condition that plaintiffs satisfy the 

requiremcnts of Part 19.9 of the Civil Procedure Rules, i.e., apply to the court for permission to 

proceed with a derivative action and subinit written evidence to support that he is entitled to suc 

on behalf of a company. Howcver, as decided in this court’s previous decision, all breach of 

fiduciary duty and aiding and abetting claims occurring prior to August 8, 2002 are time-barred 

and are again dismissed with prcjudice. Further, all individual claims are dismissed with 

prejudicc. 
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Accordingly, it is 

ORDERED that defcndants William Shanahan, Rose-Marie Fox, and Antares, LLC's 

motion to dismiss the amended complaint is granted, and the amended complaint is dismissed 

with costs and disbursements to defendants as taxed by the Clerk of the Court; and it is further 

ORDERED that this decision is made partly without prejudice, as plaintiffs are granted 

leave to replead on the condition that they apply to the court for permission to proceed with this 

action, and support their application with written evidence; and it is further 

ORDERED that plaintiffs' claims occurring prior to August 8,2002 are dismissed with 

prejudice and plaintiffs' individual claims are dismissed with prejudice; and it is further 

ORDERED that the Clerk enter judgment accordingly. 
n 

Dated: 

ENTER: 

J.S.C. 
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