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I poi ilic toliou iiig p i ~ x i a  nuinbeid 1 to 3 1 read on this motion aiid cioss niotioii foi summaiv iudmient; Notice of 
\ l L ) i i o i i  ( ) i & i  to 3iio\\ ( ’ JLIX aiid suppoi tiiig papeis , Notice of Cross Motion and supportiiig papeis 15 - 19 , 
Ii i jni  i i n g  A l ’ i d ~ ~  i t5  , m i  wppotuiig papeia __. Replying Affidavits and suppoiting papeis 20 - 3 1 , Olhei-, ( a n c h f t e m  

1 - 14 

trtmr;rhrrmwt-!) 11 IS, 

OIZL>I:/IEI> tha t  this motion by defendants Oi-tiz for suiniiiary judginent dismissing tlie first and 
wc,)iid csliiscs of .iction i n  the complaint on the ground that plaintiffs did not sustain a “serious injury” as 
Jcliiicd 111 liisiirIiiicc Lau 
ciisiiiissiiig tlic lii-51 c m s e  of action in the complaint aiid Mr. Pineda’s counterclaiin against her oii tlie 
I u i s  tha l  hc. d i d  not sustain a “serious iiijury” as defined in Insurance Law fj 5102 (d), are both denied. 

5102 (d), and this cross motion by Mrs. Pineda for summary judgment 

‘ 1  his 1‘; ,it1 .iciioii to recover damages for serious injuries allegedly sustained by plaintiffs as a result 
0 1  it iiiotor L cjiic*lc xcidcnt  that occurTed at or near the intersection of Third Avenue and Brentwood 
Road, TOWI: 01’ [slip, New Yorli on September 26, 2004. The accident allegedly happened when thc: 
\ chiclc owncti 1-14 tickndant Norma D. Ortiz and operated by defendant Jeannete D. Ortiz collided with 
11ic 1 chiclc o~era t t ‘d  hy Mrs. Pineda, and in which Mr. Pineda and infant plaintiff Gabriel Pineda were 
i. ic i in;r  I I I  at (11: t in12 ol‘thc accident. By order dated April 26, 2007 (Rebolini, J.) the third cause of action 
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i i i  1 hc conipl, i i i t  cIii bchal f of infant plaintiff Gabriel Piiieda was dismissed, without 
oppositioii, 011  i i iulion of plaintiff on the counterclaim, Mrs. Pineda. Defendants Ortiz now move fix 
suinmar;,‘jiid . p i e n 1  dismissing tlic f i i  st and second causes of action in the complaint on the ground that 
$11 and Mrs.  PI neda did not sustaiii a “serious iiijury” as defined in Insurance Law $ 5 102 (d). Mrs. 
1’11 ~cda. ‘IS ii p1,iiiiii  1’1‘on Jose I’ineda’s counterclaim, now cross moves for sumniary judgment dismissing 
the lirst causc: o f  ‘iction in the complaint on behalf of Mr. Pineda aiid Mr. Pineda’s counterclaim on the 
Insis tli‘it lic tiid no t  siistain a “serious injury” as defined in Insurance Law 5 5102 (d). 

C’PL H -32 1 7 (‘1) requires that a motion for summary judgment be made within 120 days after the 
tiling ol a nc71c‘  of issue, cxcept with leave of court on good cause shown (see, CPLR 3212 [a]). Plaintiff 
on the counterclaim. Mrs. Pincda, made her cross motion on August 15, 2007, as indicated in her affidavit 
ot-jeri ice. \ ~ l i i z i i  I S  about onc and one-half months after June 30, 2007, the 120-day deadline follovving 
the liling ol’t i c  notc o f  issue thereby rendering this cross motion untimely (see, CPLR 3212 [a]; Briff v 
C’iry o?f’,Vc.rv ’York. 2 N W d  048, 781 NYS2d 261 [2004]). Notably, Mrs. Pineda did not seek leave to file 
‘I latc motion hi- stiiiimai-yjiidSiiiciit in  her notice of cross motion (see e.g., Wefcli v City of Cleri Cove, 
273 llD~!d ’3( 7 .  7(118 hYS2d 475 [3d Dept 20001). In addition, counsel for Mrs. Pineda has not provided 
m y  cxplaixilioii 01 “good cause” for serving her cross motion late, aiid thus, tlie Court has no discretion to 
ciilcrlaiii this ci’osc, niotion on the merits (see, Brill v City of New York, szipra; Rivers v City of New York, 
37 ’4D3d 80-1, X?O NYS3d 7’67 12d Dept 20071). Further, a delay of one month or more is not minimal 
( (  oiiiprrc’, M , ; i w r t d a  I’ Devliri, 260 AIXd 45 1, 688 NYS2d 578 [2d Dept 1999][cross motion was made 
approuimatcl  y I’ivc days after expiration of applicable 120-day period]). Moreover, assertions that 110 
prejiidicc‘ resiilt.:d fi-om tlie delay since the action is not ready for trial and that tlie motion is meritorious 
ale iiisiif‘ficic it lu~tilications to permit late filing (see, Gaiiies v Slieff-Mar Foods, Irzc., 21 AD3d 986, 
SO I NYS2cl 1170 [:!d Dept 20051). Tlie Coiiit notes, however, that this cross motion falls under the 
c\c‘cption ~ \~I ic i~c  :I tiiiicly motion for summary judgment was made on nearly identical grounds and the 
ixsiics ai-e alrc,itl! piopcrly before tlic Court (see e.g., Craride v Peteroy, 39 AD3d 590, 833 NYS2dL 615 
12c Ikpl  20071, Rrc~ssirzglinrrr v Jarnaira Hosp. Med. Ctr., 17 AD3d 496, 793 NYS2d 176 [2d Dept 
2 0 0 5 ] ,  .Jar i ic :  v .Jtrriiie To~vvrs Hocis. Co., 294 AD2d 268, 743 NYS2d 85 [lSt Dept 20021, a@ 99 NY2d 
03‘1. 7’00 NL‘i2tl 71 8 [2003]). Notably, tlie court, in the course of deciding the timely niotion, is, in any 
cvciit, eiiipov, crcd to warcli tlie i-ecoid and award suiiimary judgnieiit to a nonmoving party (see, C PLR 
7 2  12 Ihi) 

riiriii lis to the tlircshold issues, Insurance Law 5 5 102 (d) defines “serious injury” as “a personal 
iiij~iry i\ hich rc:;ii;Ls i n  death; disiiienibeniieiit; significant disfigurement; a fracture; loss of a fetus; 
~seiniaiicnt 10,b o 1’ iisc of a body organ, member, filnctioii or system; peniianeiit consequential limitation of 
USC’ of a body oi-gan o r  mcmber; significant limitation of use of a body function or system; or a medically 
cletci niincct i i i j ~ i ~ - >  01- impailment of a non-peiiiianent nature which prevents the injured person from 
1 x 1  forming siih~taiitially all of tlie material acts which constitute such person’s usual and customary daily 
x t i i  ]tics for i i o ~  less than ninety days during tlie one hundred eighty days immediately following the 
occiii-mice n .the ~iilui-y or  impairment.” 

In oruc‘r tc-1 i-ecov~i- under the “permanent loss of use” category, plaintiff must demonstrate a total 
loss c)f iise of’a body organ. member, function or system (Oberfy v Bnrzgs Arrzbzilnizce Zizc., 96 NY2d 295, 
’2 7 UL’ S ~ C ?  37;; I2001]). To prove the extent or degree of physical limitation with respect to the 
“permaliieiit coi iscqiicntial limitation of use of a body organ or member” or a “significant limitation of use 
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o f 3 i  hod:y fwiclioii oi systcm” categories, either a specific percentage of the loss of range of motion must 
be ascrihed or tI ici c iii~ist be a sufficient description of the “qualitative nature” of plaintiffs limitations, 
\L ill1 ,111 objecti\’e basis, correlating plaintiffs limitations to the nornial function, purpose and use of the 
botfy part  ( T o i i w  17 Avis Rent A Car System, Inc., 98 NY2d 345, 746 NYS2d 865 [2000]). A minor, 
m i  d or slight I i i n ; t a t i o i i  of  use is considered insignificant within the meaning of the statute (Licnri v 
Elliott. 57 N’(2d “‘130. 355 NYS2d 570 J 19821). 

It I >  for the' coLirt to dcteriiiinc in the first instance whether a prima facie showing of “serious 
iiij .II.V“ has bcen niade out (Tipping-Cestari v Killzenrzy, 174 AD2d 663, 571 NYS2d 525 [2d Dept 
190 I 1 ) .  Thc i n i t i a l  Ilurden is on the defendant “to present evidence, in competent f o i i ,  showing that the 
plaintif~’1ias no GI.ISC o f  action” (Rodriguez 11 Goldstein, 182 AD2d 396, 582 NYS2d 395, 396 [1” Dept 
I Yll]) Oiicc: tll:ll.:ndiint has met tlie burden, plaintiff niust then, by competent proof, establish a pruna 
liicic case t h ; t  >uch serious iiijury exists (Caddy v Eyfer, 79 NY2d 955, 582 NYS2d 990 [1992]). Such 
pi-c’ol: i i i  ordci I O  be i i i  ;I competent air admissible foiiii, shall consist of affidavits or affimiations (I%qpzo 
1 9  h’iiigsDu~:i; I82 AD2d 268, 587 NI’S2d 692 [2d Dept 19921). The proof must be viewed in a light most 
fa\ 01 able t o  111c n o n n i o v i n ~  party, here, the plaintiff (Camnznrere v Villanova, 166 AD2d 760, 562 
NYS2d 801; I?cl E k p t  1090]). 

In support o i‘ their motion and with respect to plaintiff Jose Pineda, defendants submit, inter alia, 
tlit p leadin~s ,  ]) l~ii i~iffs’  bill of particulars; thc affirmed report of defendants’ exaniining radiologist, Alan 
B. Greenfield. IbI .I3 , thc affiiined report of defendants’ examining neurologist, Mathew M. Chacko, 
41 D.: and t l i -  ,dTimieci report of defendants’ examining orthopedist, Vartltes Khachadurian, M.D. 
Plainlifls claini, 111 their bill of particulars, that Mr. Pineda sustained sprains/strains of tlie cervical, 
thoracic and luinbai spine; cervical r,idiculopatliy; and a disc bulge at L5-Sl with a protrusion narrowing 
t h t b  [oraiiiiiul niitlet Additionally, plaintiffs claim that Mr. Pineda was confined to his bed for 
approxiinale j T  ln o ~ z ~ c k s  and to his home for approximately three weeks. Plaintiffs further claim ithat Mr. 
I’iiicdit sustaiiicd $ 1  scrioLis injury in the categories of a pennaiieiit loss of use, a pei-nianeiit consequential 
I~mitation. J 5igiii ficant limitation and a non-permanent injury. 

In hi$ rcport datcd Januaiy 24, 2006, Dr. Greenfield states that he performed an independent 
i-adiolo$cal - e v i ~ w  of  thc MRI studies of Mr. Pineda’s lunibar spine dated November 8, 2004, and his 
fiiiding incl .ide clisc desiccation and dehydration at L5-S 1; hypertrophy of the ligamentum flavuin and/or 
facer -joints 1 5 -  S I : and a right paracentral broad based disc herniation at L5-Sl extending into the right 
ncural fbr:lnicii 111 Greenfield opined that these studies showed degenerative disc disease, degenerative 
c;i atle 1 antei.ior s1,ondylolistliesis of L5-S 1 and a nornial lordosis. He fLxtlier concluded that the right- 
sidccl disc licriiiat 1011 at L5-S I could not be attributed to the accident with any reasonable medical 
ccrtaiiii y i n  light of  the obsci-ved degenerative changes. 

111 hi:; rcpoi-t dated October 13 ,  2006, Dr. Chacko states that lie performed an independent 
nciii o l o ~ i c ~ l  ~\.aiiiinatioii of Mr. Pineda on that date, and his findings include an unremarkable cranial 
tien c‘ cxanii 121 t i o i i ;  DTR’s that were “2+”/sqmiiietrical; nonnal inuscle strength in the upper and lower 
c~ti-cmiLics; no ai rophy oi- fasciculations; a normal gait; and a straight leg raise at 80 to 90 degrees 
hi Iat ci-Lilly I IC  olmx-vecl that plaiiitiff s active cervical flexion, extension, right/left lateral rotation and 
i-i;jliLiIcl‘t latcrai flexion nere  50, 60, 80 and 45 degrees, with nonnal being 50, 60, 80 and 45 degrees. Dr. 
(’h;icl\o also no tcd ,  however, that plaintiff‘s lumbar flexion, lateral flexion and extension were 45, 25 and 
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25 degrces, v, I L I I  normal bcing 60, 25 and 25 degrees. Furthermore, he noted that plaintiff complained of 
sli;rh: tendei-i css on palpation in the cervical and lumbosacral regions, although no iiiuscle spasm was felt. 
111- (’hac*l\o opi ied tliat plaintiff had sustained causally related strains, but that there were no findings 
corisrstent M‘I 111 tlic presence of any cervical or lumbar radiculopathy. He also concluded that plaintiff was 
capablc of perli)miing the normal activities of his daily living and was not disabled. 

I n  his rcpcirt clatcd November 8, 2006, Dr. Kliacliadurian states that he performed an 
incependent ortliopcdic examination of-Mr. Pineda on October 13, 2006, and his findings include 
noi-nial i eflcJ cs a] tlic elbows, wrists. knees and aidtles; a level pelvis; a nonnal/stable range of niolion 
o f  -111 joints c 1‘thc iippei and lower extremities; an ability to lieelltoe walk without difficulty; no spasm 
o r  j h l f t  o f  the. c m  ical or lumbar spine; no evidence of radicular or referred pain in the cervical or 
l i i i n l w  spine; ant: a negative straight leg raising tcst at 70 degrees. He observed that plaintiffs flexion 
\I as li-om c h i n  1 0  c,liust which he opiiied was normal and that cervical extension, rightlleft rotation and 
i ight left t i l t  \\ cx 70, 35 and 30 degrees, with noniial being 70-80, 45 and 30 degrees. Additionally, he 
I ccoi-ded that 17 ai1111 r s  lumbar flexion, extension, rightlleft tilt and right/left rotation were 90, 30, 30 
ancl 15 degrees u i t h  normal being 90, 30, 30 and 45 degrees. Dr. Kliacliadurian opined that plaintiiff 
sustained spi ains of the cervical and lumbar spine which had resolved without any clinical evidence of 

I-el-iiiatcd disc.. I ,idiculitis or radicullopathy. He fLirther concluded that there was no evidence of an 
orthopedic d sahility relatcd to thc accident and that plaintiff was capable of performing his usual work 
a c ~  I\ ities u n i  c s h c W .  

In supp~i-1 of hcr cross motion, plaintiff on the counterclaim, Mrs. Piiieda submits, among other 
things, the al’iiiai1;ition of counsel wliich adopts the factual and legal arguments set forth in the main 
iiiotion ;IS to hlr Pincd;i. Morc specifically, counsel asserts that the first cause of action in the 
c.omplaint a b  \\el as M r  Pineda’s counterclaim should be dismissed as he did not sustain a “serious 
i i i j i i i ~ ”  as clefiiietl by the no-hi l t  law. 

Delkncliinls f~iilcci to nialce a prima facie showing that Mr. Pineda did not sustain a serious 
i i i j  ~ i ry  i i i  tlic categories of a significant limitation and a nonpernianeiit injury (see, McDonald v Pookie 
IIl-rckirrg Corp . ?7 AD3d 430, 829 NYS2d h l 6  [2d Dept 20071; LaCagrzina v Bernard, 34 AD3d 
533. S24 NY S.!d 1 0 1  [2d Dept 20061; Sayers v Hot, 23 AD3d 453, 805 NYS2d 571 [2d Dept 20051). 
4 t  thc c.)iitsel, 1li- Cliacko’s observation of a 15 degree limitation in Mr. Pineda’s lunibar flexion 
contrdicfs 1- 1 5  coiic‘lusioii that plajniiff did not sustain a serious injury within the meaning of the 
InjuralIcc I - ; \ \  Sc.ction 5 102 (d) (see, Tlzomns vSwzith, 25 AD3d 786, 808 NYS2d 745 [2d Dept 
2( 001) Also. wliei e‘is Dr. Chaclto considered 60 degrees to be the normal range of luiiibar flexion, 
1)r. I<hacli,icui iai’i considered 90 degrees to be the iioi-nial (see, Saizorz v Moskowitz, 2007 NY Slip Op 
080.77 12d Dept 2007]). Additionally, Dr. Khachadurian’s opinion that there was no clinical evidence 
01 a herniated ‘iiinlw disc, contradicts the finding of Dr. Greenfield of a riglit paracentral herniated 
clisc at 13-S I Iuscti ~ipon his review of plaintiffs MRI films (see, Positko v Kmwiec, 6 AD3d 517, 
774 h\r’S?d 305 I2d Dept 20041). Further, defendants’ motion papers did not adequately address 
plaintitfs’ claim, clcarly set forth in their verified bill of particulars, that Mr. Pineda sustained a 
medically Jctcrminecl injury or impairment of a nonpermanent nature (see, Thai v Butt, 34 AD3d 447, 
S24 NJ‘S2d I3  1 [ 2cl Dcpt 20061). Defendants’ examining neurologist and orthopedist conducted their 
indepeiident exaininations of plaintiff over one year after the accident. Neither expert related their 
tindings coiicei-~i 113 this category of serious injury for the period of time inmediately followiiig the 
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,iccicient i\cc.oidingly, ;IS defendants fiiiled to meet their burden, the Court is not required to consider 
the strt‘lic*ienc!, o r  the plaintiffs’ opposing papers (see, ZaiizarzijJarz v Vvabeck, 41 AD3d 472, 835 
\YYSd 003 [ 2 d  I>cp t  20071; Thai v Butt, siipl-n). Moreover, since the Court has found tlie existence 
ol’~ri,ilile issues 01’ liict with respect to at least cne category of serious injury, it need not consider 
v, lietlier the dclimhits’  proof estab1i:jhes a prima facie showiiig with respect to the other statutory 
c,itcgoi-ics ( sc>cJ .  C’osur- v Felis, 181 A,D2d 8.52, 581 NYS2d 41 1 [2d Dept 19921). 

111 support 01 their motion and with respect to plaintiff Lilian Catalan Pineda, defendants 
submrt. inter 8i l~c i -  p1,iintiffs’ bill of particiilars; the affirmed report of defendants’ examining 
r,~cl~ologist. Alm I?,. Greenfield, M D.; the affirmed report of defendants’ examining neurologist, 
Alallien h4 C Ii,icl~o. ’vl .D.; and the af‘finned report of defendants’ examining orthopedist, Vartkes 
I<li,icliadiii-i,ii , ’ b 4 . 1 1  Plaintiffs claim. in their bill of particulars, tliat Mrs. Pineda sustained a 
lun 11~osa~:i-al spixiii and an 1 5 s  1 disc herniation. Additionally, plaintiffs claim that Mrs. Pineda wa:j 
ci~nfiiiccl to licr )cd t b r  approsiii~ately one week and to her home for approximately two weeks. 
I’la ntlffs fiirt iei claim that Mrs. Pineda sustained a serious illjury in the categories of a pennanent loss 
c) i i x .  a pci n iaiiciit consequential limitation, a significant limitation and a non-pennanent iiijury. 

111 his r c p i  t dated July 6, 2005, Dr. Greenfield states that he perfomied an independent 
1-aciioiogical I e\ 1 c\\ of the MRI studies of Mrs. Pineda’s lumbar spine, and his findings include a 
1101- n L i l  lordotic ctii-ve: disc dessication at L5-S 1 with anterior spurs; a shallow central disc herniation 
iiidcnting thc epidural fat; diffusely patent neural foramiiia; and mild degenerative hypertrophy of the 
Iigamenii.~m 1-a\ L i m  ,ind/or facet joints at L5-Sl on both sides. He opined that these studies showed 
mild dcyciicrati1, c ichmges which were unrelated to the accident. He further concluded that the 
sliallou rentral 11isc hciniation at L5-!3 1 could not be attributed to the accident with any reasonable 
mectic-al ax-tainty ; IS i t  was indenting only the anterior fat and not defoi-niing the dural sac in anyway. 

I I I  his repoi t dated December I , 2006, Dr. Chacko states that he performed an independent 
urnination of Mrs. Pineda on that date and his findings include DTR’s that were 

“2 1 ’’ s~~nimcti-ical. normal strength and tone i n  the lower extremities with no atrophy or fasciculations; 
<I i i o i - i i i L i l  sci1hoi-y c.xaniiiiation; a negative straight leg raising test bilaterally; no tenderness or muscle 
spasiii OH palpalioii to the lumbar region; and a noiinal gait. He also observed that plaintiffs lumbar 
Ile\ion. Iater‘il Ilc\ion, and extension were 45, 2.5 aiid 25 degrees, with norinal being 60, 25 and 25 
degrecs. Aciditi~,~nally. lie recorded that plaintiff was not working at tlie time of the accident and that 
she \\ as not v, orl\iiis at the time of liis examination. Dr. Chacko opined that plaintiff sustained a 
l i i i i -  lxu- strain \\hich l i d  objectively resolved and that there were no findings consistent with the 
p r i s c ~ i c ~ ‘  of‘ ail! I-adiculopathy. Furthennore, he concluded tliat plaintiff was capable of perfomiing the 
iioriiLil actix itics  flier daily living and tliat she was not disabled. 

I I I  his r c p i  t dated December 16, 2006, Dr. Kliachadurian states that he performed an 
~ncicpetident crt1iol)edic examination of Mrs. Piiieda on December 1, 2006, aiid liis findings include 
noi-ni.11 and st ihlc IoinLs of the lower extremities; an ability to heel/toe walk without difficulty; no 
pilpable or visi1)le spasm ofthe paraspinal region of the lumbar spine; and a level pelvis. He also 
noted t h ~ t  plainti fl”s ILiimbar forward flexion, backward extension, right/left tilt and right/left rotation 
u CI e 00. 30.  5 0 and 35 degrees, with 1he nornial ranges being 90, 30, 30 and 45 degrees. Dr. 
I~li,icIiadiirian co )inetl that plaintiff had sustained a luinbar sprain, but that there was no clinical 
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c\ I Jciici’ of  a Iiciniated disc, radiculitis or radiculopatliy. Additionally, he concluded that there was no 
c \  1 .Icncc o1’a 1 oii:,;oing orthopedic disability related to the accident. 

1 kl‘riidLints liiiled to make a prima facie showing that Mrs. Pineda did not sustain a serious 
iiijiiry in tlic category of,i significant limitatlon (see, Miillen v Laziffer, 31 AD3d 402, 820 NYS2d 61 
Ild Dept 20001: l h l p t t i  v Kap, 28 AD3d 750, 814 NYS2d 236 [2d Dept 20061; Saizo v Gorelik, 24 
,.2DZd 747. 8 0 5  h’t’S2d 854 [2d Dept 2005l). Initially, Dr. Chacko’s observation of a 15 degree 
Iiinit:ition i n  fvli s Pii ieda’s lumbar flexion contradicts his conclusion that plaintiff did not sustain a 
sci-ioiis ri i jury LL i t h i i 7  the meaning of the Iiisurancc Law Section 5102 (d) (see, Tltomas v Smith, supm; 
h7mnins/gi 1’ l k ’ u f h u ,  19 AD3d 370, 796 NYS2d 175 [2d Dept 20051). Also, whereas Dr. Chacko 
cor siclcrcd 
cicsrees 10 bc tlii, ~ioi-mal (see, Scrizoii v Moskowitz, szpra). Further, Dr. Kliacliadurian’s opiiiioii that 
IIic’-c \\;is 110 clinical evidcncc of a herniated lumbar disc, contradicts the finding of Dr. Greenfield of a 
ccntrctl Iiei-iii:itctl disc at L5-Sl based ~qion his review of plaintiffs MRI f i l m  (see, Trniztel v 
Rot/iiwher.g, 780 4D3d 325, 729 NYS2d 158 [Zd Dept 20011). Under these circumstances, the Co111-t 
i s  no1 requii ctl to coiisidcr the sufficiency of the plaintiffs’ opposing papers (see, Smith v Delcore, 29 
4D3t-I 800, 3 4 N’t’S2d 554 [2d Dept 20061; see nlso, Cesnv v Felk, szipm). Accordingly, the motion 
,iiid  lie cross iiiotioii fbr summary judgment are denied 

degrees to bc the iiornial range of lumbar flexion, Dr. ICliachadurian considered 90 
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