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- ;lglllnst - 

Lrpon th: jiillon.ing papers numbered 1 to 80 read on these motions for summary judgment; Notice ofMotiod Order 
to Show C’a~isc and supporting papers 1-2 I ; Notice of Cross Motion and supporting papers 22-41; 42-45; 46-60 ; 
kisnwing Aflithvil.:; and supporting papers ; Replying Affidavits and supporting papers 72: 73; 74; 61-67; 68-69; 70-71 
75-80 : (.)tlicr ceii:nclnnt Wood Kinqdom’s memorandumof law ; (1 -> 
It !S 

ORDEREL) that this motion by defendant Perfection Chain Products, Inc. (Mot. Seq. #003) for 
;II- order pirrstiant to CPLR 32 12 granting summary judgment dismissing the complaint and any 
counterclaims, CI-oss claims, and third-party claims against it, is granted to the extent of granting 
suiimiary j uctgliienr dismissing the claims of defendants Playcore Wisconsin, Tnc., Newco, hc . ,  and 
Swing-N-SI dc (‘01-p. against it for common-law indemnification, and is otherwise denied; and it is 
fir 1111 c 1. 

ORL:,ER.ED that the cross motion by defendants Playcore Wisconsin, Inc., Newco, Inc., and 
Swing-N-SI tlc (‘01-p. (Mot. Seq. #004) for an order pursuant to CPLR 3212 granting summary judgment 
i n  tlleir I’a\,or on 1 heir cross claims against defendants Perfection Chain Products, h c .  and Lakeland 
Plastics, Inc. fiw ccintractual and common-law indemnification, is denied; and it is filrther 

0 K L ) E R E D  that the cross motion by defendant Lakeland Plastics, Inc. (Mot. Seq. #005) for an 
order pursuant to C’PLR 3212 granting summary judgment dismissing all claims asserted against il, is 
gtaitecl to tlic exkilt of granting summary judgment dismissing the claims of defendants Playcore 
M’isconsin, In(:., Ncwco, Inc., and Swing-N-Slide Corp. against it for common-law indemnification, and 
IS otlie!wisc denied: and i t  is further 

ORDERED that the cross motion by defendant Wood Kingdom of New York, Ltd. (Mot. !3eq. 
9006) for JI orticr pursuant to CPLR 3212 granting summary judgment (i) dismissing the plaintiffs’ 
C;ILISCS of action sounding in strict products liability, breach of warranty, and negligent design, salt:, 
ti-anuf acturc, a i d  fiiiliire to warn, (ii) in its favor on its cross claims against defendants Swing-N-Slide 
Cotp., Perfcct ~oti (’hain Products, Inc.. and Lakeland Plastics, Inc. for common-law indemnification, and 
( i i i )  i n  its Favor against defendant Swing-N-Slide Corp. for failure to procure insurance naming Wood 
Kingdom ol’ h eu] F‘ork. Ltd. as an additional insured, is denied. 
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This IS  aii action to recover damages, inter alia, for personal injuries allegedly sustained by 
plaintiff John Monroe, Jr. (“the plaintiff’), then eight years old, on a play set in the backyard of his house 
oti May 3, 2002, when one of the ch,ins on the outdoor swing on which he was playing snapped, causing 
h im to fall Deft.ndant Swing-N-Slide Corp. (“SNS”) designed and assembled the play set from parts 
purchased fi-on1 oritside tnanufacturers and produced according to its express specifications. The model 
involved had a n Icldless chain made of galvanized carbon steel wire that was encased in vinyl to pi-event 
cli il&-w fh!!! :;et!i!?g t ! ~ i r  fi.!igers car-lght in the chain. Defendant Perfection Chain Pmducts, Inc. 
(“Pci-lkctioti”) nianufxturcd the chain. Defendant Lakeland Plastics, Inc. (“Lakeland”) applied the vinyl 
casing LO tlic c h i n  and delivered it to SNS on large wooden spools. According to Mark Johnson, SNS’s 
product engineering manager, SNS would inspect the chain upon delivery and reject it if there was any 
a idence of r u s t  corrosion beneath the vinyl casing. Defendant Playcore Wisconsin, Inc. (“Playcore”) is 
SNS’s parent company. Defendant Newco, Inc. (“Newco”) was SNS’s predecessor and is no longer in 
existence. ‘Jhc. plaintiffs claim to have purchased the play set from defendant Wood Kingdom of New 
York, I td .  ( “MJol,)d Kingdom”) but have no receipt evidencing the purchase.’ The plaintiffs also claim 
to hLt\c expcrtenc.ed no other problems with the swing and to have made no alterations, modifications or 
repairs to tlit: shi ng prior to the accident. 

The plain1 i ITS initially cominenced this action naming only SNS, Playcore, Newco, and Wood 
I( ngdom ;is dt:fendants After SNS. Playcore, and Newco commenced a third-party action against 
I’crfect ion, the pLtintiffs scrved a supplemental summons and amended complaint asserting a direct 
cl,iim against J’erl’ection. Perfection then brought a second third-party action against Lakeland, and the 
plaintiffs set v i  d ;i sccond s~tpplemeiital summons and amended complaint asserting a direct claim 
ag,ainst Lakc I2nd. As all of the parties have now appeared in the main action, the Court deems it 
appropriate I O  coni ci-t the complaints and cross-complaints in the third-party actions to cross claims in 
the iiiain action aiid to amend the caption by deleting reference to the third-party actions, and the caption 
is amended ;iccoi-dingly. 

Perli~ctior I now moves for summary judgment dismissing the complaint and all other claims 
a~ai i is l  it, cclntcnding that the plaintiffs accident did not result from any defect in the chain or the vinyl 
casing but rather from SNS’s negligent design. Perfection submits the affidavit of Richard F. Lynch, an 
ci-ginecr CJ it11 ;I Ph D. in metallurgy and materials science who examined the broken chain in May 2006. 
Aixorciing to his affidavit, (i’) the chain itself did not exhibit any defects or deficiencies and was able to 
perform its int~-!nded function, (ii) the part ofthe chain which was not encased in the vinyl sleeve bore no 
t‘\ ic!ence of red rtist coi-rosioii, (iii) the part of the chain which was not encased in the vinyl sleeve 
iwsted corrosioi-i i i i  a satisfactory wiaiiiier despite exposure to outdoor conditions, (iv) in the section of 

’ Ap: rt ti o m  the i\sue of where tlie play set was purchased, there is an unexplained gap of four years 
bt tween the tiate o~’purc11ase and tlie date of installation. At the deposition of Christopher J. Arendt, Lakeland’s 
pi esident, the plaintiffs’ attorney represented that the play set was purchased in 1995, with supporting reference 
to a bill ofpxtiLulais (filmislied by the plaintiffs in response to Lakeland’s demand) in which it was alleged that 
thc play set was piiirchased on or about July 13, 1995, or approximately seven years prior to the accident. 
4ccording t o  tlw plaintiff. however, the plaintiffs father installed the play set only three years prior to the 
dcclilenl 

[* 3 ]



the chain that Failed, there was evidence of premature red rust corrosion, (v) the premature corrosilon was 
the result o f  eiicasing the chain in a vinyl sleeve, which trapped water and created a highly corrosive 
cIivmnnient, and (VI )  the failure of the chain was the result of the design which required that it be 
ciic;ised in  ;I 111iy1 slccve which trapped water and created a highly corrosive environment.’ 

Pcrii:ctioti’s motion and Lakeland’s cross motion are granted to the extent of granting summary 
jiidgnicnt disiiiissing tlie cross claims of Playcore, Newco, and SNS against them for common-law 
indemnifica ion, since any potential liability on the part of SNS would be premised upon its own 
wrongdoing a11d ivoiild not be purely vicarious (see, Trustees of Cofunzbia Uiziv. v Mitclzeff/Giurgofa 
i l~soc..  109 AID2d 449, 492 NYS2d 371 [1985]; Courrtyof Westclzester v BecketAssoc., 102 ADZd 34, 
4-’8 NYS2tI 305. crppccil disrizisseci 04 NY2d 734, 485 NYS2d 752 [1984], a@ 66 NY2d 642, 495 
YYS2d 364 [ 1 O S 5  11. 

Perf(:ctioti’s motion is othenvise denied. Notwithstanding the expert’s opinion, there is no proof 
0 1 1  this record that the condition of the chain which he examined four years after the accident was the 
same as it was at the time of the plaintiffs accident (see, DeCarlo v Village ofDobbs Ferry, 36 AD3d 
740, 828 NYS2d 532 [2007]; C r w  v Deiio’s Wonder Wlzeef Park, 297 AD2d 653, 747 NYS2d 242 
[ 20021). A t  sent such proof, there remains an issue of fact, sufficient to defeat summary judgment, 
\vhethcr the chaiti failed because of Icorrosion attributable to a design flaw or, at least in part, because of 
;I defect in11c:rent i t 1  its manufacture. 

L,;il<c land‘s cross motion is otherwise denied as well. To obtain summary judgment it is 
neccssary that ;I party establish its cause of action or defense “sufficiently to warrant the court as a matter 
ot‘ law 111 diicctiiig judgment” in its favor (CPLR 3212 [b]), and that it do so “by tender of evidentiary 
proof i n  admissihle fomi” (Friends ofAiiiinafs v Associated Fur Mfrs., 46 NY2d 1065, 1067, 416 
VY72d 790 702 [ 10791; accord, Ziickermaiz v City of New York, 49 NY2d 557,427 NYS2d 595 

i n  its opponzni’s proof, but must afknatively demonstrate the merit of its claim or defense” (Larkin 
Trzrckirzg CO. v Lishori Tire Mart, 185 AD2d 614, 615, 585 NYS2d 894, 895 [1992]). Although 
L;ll<eland asserts that “plaintiffs did testify that there were no rips or tears in the vinyl casing,” the Court 
is a i l  are of no s i d i  testimony. Nor, in any event, would such testimony be conclusive as to the 

19SOI 1. Thus, “a party does not carry its burden in moving for summary judgment by pointing to gaps 

’ Althoi.igi-i not submitted in conjunction with Perfection’s motion, the affidavit of the plaintiffs’ 
inctallurgic expert., James W.  Pugh, is to similar effect. He contends that the opaque plastic covering on the 
chain promoted t h e  “preferential” corrosion of the links within the covering, not only by trapping moisture on the 
1 inks but also b:; creating “oxygen-concentration cells” which caused the corrosion or rusting of the links within 
the covcring at 311 accelerated rate without the need for any moisture to contact the chain. He also opines that the 
c o \ w i n g  operatcd to conceal the existence of tlie corrosion and prevent its identification. 
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cxisteiice of pcrforations which might be invisible to the naked eye but detectable by t e ~ t i n g . ~  

P1ay:oic Ncwco, and SNS cross-move for summary judgment in their favor on their cross claims 
against Pcrkci ion and Lakeland for contractual and common-law indemnification. According to the 
writtell terms and conditions of their respective agreements to supply products to SNS, Perfection and 
L ~ k e l a n d  m crc‘ rcquired to 

indc li t l i ly and hold SNS, its subsidiaries and agents and employees, harmless from and 
against any and all claims, dmiages, losses and expenses. Including, but not limited to, 
claims for bodily injury, sickness, disease, death, damage to property and attorneys fees, 
which arise from, result from, or in any way relate to the supplier’s product(s) with the 
escc,wroii of .szrch claims, danzages, losses and expenses which arise solely from the 
iicyl,,y:.iliic~e of S‘NS [emphasis added]. 

Tlic m s s  motion by Playcore, Newco, and SNS is denied. Having already granted summary 
ludgnient clisniissing their cross claims for common-law indemnification against Perfection and 
IAeland,  tl- c iCoui-t nced only consider whether Playcore, Newco, and SNS are entitled to summary 
j iidgnicnt on the] r cross clainis for contractual indemnification; based on the affidavits of Richard F. 
Lynch and James W. Pugh, and on the maxim that “the right to contractual indemnification depends 
upoii the spccific language of the contract” (Gillmore v DzikdFluor Daniel, 221 AD2d 938, 939, 634 
Nk’S2d 588, 5 0 (  1 [ 1995]), the Court finds an issue of fact whether SNS is solely at fault in the happening 
i) J’the accidrml aid,  hence, whether Perfection or Lakeland is contractually obligated to indemnify SNS. 

Finally, Wood Kingdom cro:3s-moves for summary judgment on the grounds (i) that the 
plaintif’fs’ claini bascd on its alleged failure to warn is without merit because the defect was not known 
0 1  reasonably foreseeable at the time of sale, (ii) that a retailer cannot be held liable for injuries sustained 
k3ni tlie contents of a sealed product, (iii) that tlie plaintiffs cannot maintain a cause of action sounding 
111 szrict prodticts liability because they cannot prove a feasible design alternative would have made the 
pioduct safer, ( i l l )  that it did not bicach any express or implied warranty, (v) that it is entitled to 
coninion-Iaw inclemnificatioii from SNS, Perfection, and Lakeland, and (vi) that SNS is required to 
~ndemnify and drfcnd it as an additional insured. 

1Yocd IOngdom’s cross motion is denied as untimely, having been made more than 120 days 
after thc filing ol‘tlie note of issue without any showing of good cause for the delay (see, CPLR 32 12 [a]; 
Brill I’ City of.V~w York, 2 NY3d 648, 781 NYS2d 261 [2004]). Although Wood Kingdom claims that 
its delay b a s  J ,istified because an outstanding notice existed to take the deposition of the plaintiffs 
father, i t  has not  established how the absence of this testimony hindered its ability to timely move for 
stimmary jur.igmcnt. Moreover, while a court may entertain a belated cross motion for summary 

’ Acco ding to Chi-istopher J. ,4reiidt, Lakeland “continuously” perfonned visual tests for pinhole 
131 eal<s. or “ledxi-’,.’’ prior to delivery If there was a leaker in the vinyl casing, water could enter during the 
cooimp prow\\ ,  and a Lakeland employee would be able to detect a leak as the chain was being wound on a 
\pool. In tli,il evcnt, I akeland would cut the chain and discard the defective portion. 
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judgiiieni 1 1  a tiiiiel\i motion for such relief lias been made on “nearly identical” grounds (Grande v 
Peteruy, 39 AD.3d 590, 592, 833 N‘fS2d 615, 617 [2007]; Bressirzgham v Jamaica Hosp. Med. Ctr., 17 
AD3d 396, 307.  703 NYS2d 176 [2005]), here it cannot be said that the grounds on which Wood 
Kingdom scel, s sumiiiary judgnient are nearly identical or even, for the most part, remotely similar to the 
gl-otiiitls on M Iiicili the timely motioll-in-chief and cross motions are based. 

D a I cci : 

.- FINAL DlSPOSITION X NOr\f-F#AL DISPOSITION ._ 
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