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vs. I 

I 

METROPOLITAN LIFE INSURANdE 
COMPANY, ! 

I RICHARD F. Bum, J.: I 

h this action based on an insumhce policy and under Genet 

mwcs to dismiss, or stay the action. p rsuant to CPLR 321 1 (a) 

action, its claims for consequential andipunitive damages, and the 

,sonrained in pagraph 7 of the whcrchre clause of the complair 

moved for leave to serve an amended cbrnplaint. The cross rnotio 

On a motion pursuant to CPLR '321 1, a complaint must bc 

allegations themin must be acceptad as b e ,  the plaintiff must be g 

inferences therefrom, and the court rnht decide only whether tl 

rCc0gni;asd legal theory (Sokoloff Y H a r h a n  fistutw Dcv. Corp., 5 

v Martinet. 84 NY 2d 83,87-88 [ 1994); Wiener 1) Lozurd Frews & C 

19981). To p t  a motion pursuant to &LR 321 1 (a) (4), the caus 

actions must be the same (Whitnay v Whhay, 57 NY2d 731,732 [IS 

significant differences in tlt least some cduses of action (see Border 

I n c . .  28 AD3d 337,338 [ I u  Dept 20061). h d  there is not H complete 

Indqx No. 118689/06 

OlPINIQN 

> A  - 
Business Liiw 9 349. dtfendunt 

); or dismiss the sixth cause of 

:lai)n "under the common law" 

in this action. Plaintiff cmss- 

was withdrtlwn by stipulution. 

ibaraliy construed, the factual 

'en the benefit of all favorable 

I facts alleged fdl under ony 

NY2d 409,414 [2001]; Lclon 

,241 AD2d 114, I?O[l"Dept 

b of action in the two pending 

2)). Where. as here. there are 

:e.. tnc. v Growth Prods., 

icntity of the issues involved 
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in the two actions (Securily Mut. L&tw Co. ofN, Y. v DiPusqi 

2000]), this action should not be disdissed. although possibly tl 

but a motion for that relief was not midc (CPLR 602 [a]). 

! 

The sixth cause of action unddr General Business Law 9 

Cross & Blue Shield of N. J., Inc. Y Philip Mor& USA Inc.,  3 NY3t 

the statute specifics that the  damages &overable for a violation tt 

dollars, whichever is greater", and the court may triple thc actual c 

knowingly or willfully. Consquential damages arc actual dama 

Small v Lorillurd Tobacco Co., Inc., 94 NY2d 43,56 [J.999] [thi 

harm. such as an cffcct on the cost of cigarettes or injury to hcaltl 

Peiisiori Futd 11 Muritie Midlutd Buiik; 85 NY2d 20, 26 [ I  9953 [ i  

defendant, the court stated that a plaintiff must darnonstrate '7 

pwuniary, harm."]). Punitive damages are not provided for in tl 

racovcrable (see Ciry of Rochester v Cmpbell, 123 NY 405,414 I 

App Di v 245 [21d Dcpt 1903 J; In re United States Pipe-Line Co., 11 

The whmforc clause request for damages under the common law 1 

sixth cause of action and thus unrecoverable thereunder. To the e; 

not asserted thereunder, such a broad and conclusory claim is nowh 

of action md does not stute tl cltlim (see Four Scusoris Hurcls v V i m  

19871; 117 East 24th Sr. Assoc. v Karr. 95 AD2d 735 [ 1' Dept 198 

Therefore, by this court's separate decision and order, the m 

2 

' I  

le,'27)1 AD2d 268,269 [I@' Dept 

nCtions should be consolidated. 

49 does plead a claim (see Blue 

!OO, 205-206 [2004]). However, 

twf are "actual dumtlgcs or fifty 

magcs if the violation wus done 

rs, and thus are recoverable (cf. 

:omplaint did not allege actual 

: Oswc,go Lahnrtv-s' Lncal214 

denying summary judgrnenl 10 

tual, ul though not nccesstlri ly 

statute, and thus they arc not 

89Ql; Rosin 11 Lidgenuood, 89 

App D i v  188 [ 1" Dept 18971). 

zeamingly raised m part of the  

mt chat this dtlmages claim is 

.e justified in the other causes 

,127 AD2d 310,318 (1"Dcpt 

I). 

ion was granted to the extant 
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of dismissing the claim under the si th cause of tlctjon Tor pun tive damages. and the cluirn li)r 

I I damages under the common law. Thk other claims have bccn SC ered and shall continue. 

I 

I 

! 
*, BRAUN, J.S.C. 

Doted: New York. New York 
November 14,2007 
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