
Bykowsky v Eskenazi
2007 NY Slip Op 33734(U)

November 14, 2007
Supreme Court, New York County

Docket Number: 0600681/1999
Judge: Michael D. Stallman

Republished from New York State Unified Court
System's E-Courts Service.

Search E-Courts (http://www.nycourts.gov/ecourts) for
any additional information on this case.

This opinion is uncorrected and not selected for official
publication.



ANNED ON I112012007 

SUPREME COURT OF THE STATE OF NEW ORK - NEW YORK COUNTY i 
Index Number : 600681/1999 
BYKOWSKY, JOHN 

ESKENAZI, IRVING 
Sequence Number : 009 

DISMISS 

vs 

PART 7 

INDEX NO. 

MOTION DATE 8 / 9 / Q ; L  

MOTION SEQ. NO. 

MOTION CAL. NO. 

J fde The following papers, numbered 1 to .q were read on this motion to/for JI!&~- 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits !fed 
Answering Affidavits - Exhibits - ff-~L-. ,$&. &,&J f 
Replying Affidavits 

Cross-Motion: b Yes 1; No 

PAPERS NUMBERED 

I-- 2 

r- Check one: L A  
Check if appropr 

wfl J. S. C. 

[* 1 ]



SUPREME COURT OF THE smm OP NEW YORK 
COIJN'I'Y O F  NEW YORK: 1AS PART 7 

IOHN BYKOWSKY and THE NEW YORK LJRBAN 
PROPRSSIONAI .S ATHLETIC: Ll!,AGLJl:<, 

Plaintiffs. 

- against - 

IRVING ESJCENAZI, 1RV T,ANDAIJ, BRIJCE RADLEK, 
MICl IAKI, Mll,l,l-X, SCOTT LANDAU, JAY FURMAN, 

-X 

Indcx No. 600681/99 

Dccision and Ordcr 

RICHARD BIRDOFF, BASKE'I'HAI . I ,  CI'I'Y NEW YORK, 
INC., BASKETBAI,I, CI'I'Y IJSA, INC., ELRM G R O U P ,  LLC, 

IJSA, I J C ,  HASKFY'BALL CITY NEW YORK, l L C ,  
CXI)IJliTS & SPORTS, LLC, IIANEKA SMITH and 
HEA'J'J I EK WAGNER, 

FB BASKETBALL ASSC)C:IA'I'ES, BASKETBALL c : m  

Dcfcndaiits. 
........................................................................... X 

HON. MICHAEL D. STALLMAN, J.: 

In this action, ph i  ntiffs allege that dekndants conimilted anticipatory breaches of tlicir 

agreement wiih plaintiffs to dcvelop a chain ol'indoor baskctball/volleyball complexes tlwougb two 

corporations, Haskctball City of New York, Iiic. (BBC-NY), and Basketball City USA, Inc. (BJK- 

IJSA). 

The trial of this action was bilurcnled, with liability tried before .ludicial Jicariiig OIlicer 

J3 cvc r I y C.: o hcii, who lowi d that d c k n d  ants anlic j pat (3 r i I y breached lhc part i cs ' s t ock p 111'~ ha sc 

agreement. 

Dcfcndantx Irving Eskenazj and Irving I ,andau now movc fc>r suiniiiary j d g t n c n t  dismissing 

plaintiffs' damagcs claiiiis as against thcm. 111 tlicir second amc~idcd bill oi' particulars, plaintill's 

allegc as their daniages: ( 1  ) $50,000 on a promissory note; (2) lost prolits Irom thc operation oftlie 
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limited liability companies h i t  defendants formed with another party; (3) daniages from lost income 

lo Bylcowsky arid lost business to the League; and (4 )  a $ l S O , O O O  rcscission fcee (E Second 

Aiiiended Rill of Particulars 17 4, 5 ) .  

Plaintiffs cross-move for summary j udgment in their h v o r  to rccovcr the unpaid promissory 

note and rescission fee. Plaintiffs also seek lcave to anleiid their bill of particulars to allcgc as 

darnages defendants’ use o l  plaintiffs’ nnnics in acquiring financing to develop anotlm sports 

complex on Pier 35 in Manhattan. 

BACKGROUND 

Plaintif[ John Bykowsky is the president of the New York TJrban Professionals Athlctic 

Leagiie (Eeaguc). Hykowsky and the League entered into a stock purchase agrccment dated January 

6, 1996 with Eskcnazi, I,andau, BBC-NY and BBC-IJSA for the sale and cxcliaiige ofshares orone 

anotlicr’s stock. 111 contcinplation of a multi-coui-t sports complex to be built by BIK-NY,  the stock 

purchase agrccnicnt also provided, among other things, that the League and HHC-NY are the only 

groiips pcrniittcd to coiiduct “sports league play” at the Licility, as dcfiiicd in  the stock pirrcllase 

agreement. ‘fhc stock purchase agreement called lor the League to lease two courts at the facility, 

arid lor BBC-USA to issue a $50,000 promissory note to Bykowsky, with BHC-NY as a co-maker. 

By decision and order datcd March 14, 2002, Justicc Moskowitz decided, ~ I J I O I I ~  othcr 

things, that defendants Eskenazi, Landau, BBC-NY, a.nd BBC-USA anticipatorily breached their 

obligations under h e  sloclc pirchase agreement “by entering into tiiiaiicial agreements that altered 

Bykowsky’s interest in [he Project and failing to notify Bykowsky of tliosc financing agreemcnts . 

. . ” I lowcvcr, dusticc Moskowitz ruled that therc were issues 01 h c t  as to wlicthcr defenciants 

repudiated thcil- anticipatory breach. 
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The trial ol‘ this action was bifurcatcd, with liability tricd bcforc Judicial Hearing Offjcer 

Beverly Cohen. By decision datcd b‘cbruary 17, 2006, JHO Cohen found, among other things, that 

Eskenazi, Landau, BBC-NY aiid HHC-USA are liable for breach of the stock purchase agreement 

and any conscqucntial daiiiagcs from the breach. JHO Clohen found that a letter datcd .lune 5 ,  1997, 

which pirpot-tcd to retract defendants’ repiidiation o l  the parties’ agreement, was “barc of the 

undergirding ncccssary to show hona fides.” JHO Cohen h u n d  that construction oftlic facility was 

virtually completed by the date of the retraction lctter, and noted that, “it is not controverted that 

dcfcndants had iio intcrition of nor ability of providing such courts to plaintiffs.” 1 1  1 0  C‘ohen 

clctcriiiincd from thc circumstances surrounding the retraction that the Gnancing agrccnients that 

dekndants entered with third-parties conflicted in many ways with plaintiffs’ rights h d c r  tlic stock 

purchase agreement, and that defendants had changed the form u f  business ownership from 

corporations to limited liability companies, thus depriving Bykowsky ofhis contractual right to serve 

on tlic board of directors. 

Eskenazi and I,andau niovc for summary judgmcnt dismissing plaintiffs’ damages claims as 

against them. Plaintiffs cross-niovc for summary judginciit in tlicir favor i n  tlic amount of’$SO,OOO 

fbr a promissory note and S 150,000 for a rescission fcc, and rcqucst lcavc to amend their bill ol‘ 

particulars. By so-ordcrcd stipulation datcd .luly 13, 2006, this Court found good c;iiise for the 

belated motions, and the parties agreed that the motions are timely and permissible. 

I) I S C  I J S S IO N 

Eskenazi and Landau’s Motion 

Eskenazi and L ~ I ~ ~ ; I L I  argue that Ihey are not liable lor the iiiipaid promissory note, or lbr the 

rescission fcc, because those obligations purportedly belong only to RRC-N Y or BBC-IJSA. 

3 

[* 4 ]



Eskeiiazi and 1,aiidau contend that their only obligation under the stock purchase agrccmciit was to 

exchange shares o l  stock with plaintifh. As to plaintiff?’ lost p r o l h  and business, Eskciiazi and 

I ,andau argue that such daiiiagcs art: speculative, and that the damages do not tlow liom thc breach 

of tlicir promise to cxchanges sharcs of stock vi ith plaintiffs. Finally, I’skenaLi and 1 ,andau arguc 

that plaintills sulfered no damages resul ting from breach of Eskenazi’s and L a i i d : ~ ’ ~  promisc to 

exchange sharcs. 

The Promissory Note aiid Rescission Fee 

The stock purchase agreenieiit is ainoiig scvcral parties: Bykowsky, Landau, Eskcnazi, BBC- 

LJSA, BBC-NY, aiid thc I mgue.  

“Evcry party to such a [multi-party] contract is bound only to the extent 01 the 
promises made by him, and any party thereto may insist upon the perfbrniancc of 
cvciy promise made to him, or far his berielit, by the party or parties who made it. 
The mere fact that there are [mulliple] parties to the agreement does not enlarge the 
cffcct of any promise, exccpt as it may extend the advantage to two persons, instead 
oC one. whcrc that is the intention.” 

Berry Harvester Co. v Walter A. Wood Mowing & licapinE Mach. Co., I52 NY 540, 547 (1  897). 

Here, section 1 . 1  (c) the stock purchase agrccmcnt states, unambiguously: “BFIC-IJSA shall 

issue aid deliver to the Seller [Bykowskyl . . (2) BBC-USA’s Promissory Note i n  thc form attacllcd 

hereto as Ilshihit A (“Note”) in the aggrcgate principal amount of $50,000,” SCc licichimn Affirm., 

Ex C. As to payment olthe $150,000 rescission lie, section 6.0 (a) of‘the stock purchase ngrccnicnt 

states, 

“At a n y  lime during the period 01. two years to tlvc years Iiorn Ihc opening of thc 
Faciliiy , . . , Scller [Bykowsky] or 1 3 M ‘ - N Y  and BW-USA (together ‘BBC”) iiiay 
rescind this Stock Purchase Agrccinent at will. . . . (i) if H13C [rlescinds I3HC‘ shall 
pay Sellcr the greater 01‘ $150,000, or the incrcase in value of the BBC s h a m  
originally cxchanged under this npl-cement. . . .” 
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m. ‘I’lius, the language of these provisions clearly indicate payment of the promissoiy note and the 

rescission fee were not promises that Kskenazi and 1 m d a u  made to plaintiffs. 

Plaintiffs contend that Eskenazi and Li i i id~i’s  obligations go far beyond tlie exchange of 

shares, i i i  that they agreed to indernnily plaintilfs Lor breach of the stock purcliasc agreement 

pursuant to Section 8.1 , Plaintiffs also arguc that limiting Eskenazi’s and Lmdau’s liability to their 

cxprcss promiscs contravcncs prior decisions i n  this casc, which found that dekndants anticipatorily 

breached the stock pLirchase agreement. 

Section 8.1 of [lie stock purchase agreernent states, 

“8.1 Survival of Ticpresentations! [sic] Warrantics and Ajwsements Indeiimity. ‘ 1 ’ 1 1 ~  
rcprcscntatjons, warranties, and agreements o l  the Purcliasers and thc Seller in this 
Agreement shall survive the Closing. Seller on the one hand and Purchasers on the 
other Iiand shall indemnify and hold harmless the other (and their respective 
ai‘liliates) from and against any and all claims, damages or losses ca~ised by the otlicr 
Party’s niaterial default hereunder or material breach of any rcprcscntation or 
warranty set foi-th licrein.” 

Contrary lo plaintiffs’ argument, this provision did not bind Irving and Eskenazj pcrsonally lbr any 

niaterial breach olthe stock purchase agreement. The first page olthe Agreenicnt dcfines Irving and 

Eskenazi as the “Individual Purchasers”; BBC-IJSA and BBC-NY are the “Purchasers.” T ~ L I S ,  the 

promises contained in indeninilication provision are between Bykowshy and B13C;-I JSA and BBC- 

NY. 

“Where, as here, two or more parties to a contract promise separate performanccs, each party 

is bound only lor tlie perlormance lie promised.” Kranze v Cinecolur Chrp., 06 F Supp 728,729 (UC 

N Y  1951); Widter v Ral’alsky, 98 NYS. 91 5,O 16 ( 1  Dept 19061, Plaintiffs’ law ofthe case argimient 

is without nicrit. Although .I1 IO C’olicii found that dcfciidaiits brcriched the stock purcliasc 

agreement, her decision cannol be read ;IS a finding that all defendants proniiscd the same 
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performance to plaintiffs. Each def~iidaiit--Kskenazi. I .andail, BBC-N Y and BL3C-USA-promised 

to exchangc his or its own shares ol‘ stock with plaintiffs’ stock. 

Tlwcfore, plaintiffs’ claims [or recovcry 01‘ the unpaid promissory iiote and rescission fee 

arc dismissed as against Eskcnazi and 1,andau. 

Losl Profits 

In their second amended bill of particulars, plaintiffs seek the lost proIits from the operation 

o l  the Iitiiitcd liability companies that dekndants f‘ormed with a third party (see_ Secondcd Amendcd 

Hill olParticulars 17 4 (L3),5 (A)). 

“A basic principlc of damages in a coiitracl action is that the injwcd party sliould be left in  

as good a position as it would have been had the contract been fully performed, and that the in-jured 

party shoiild not recover inure from the hrcach than it would have gaincd had the contract becii fully 

peri‘onned.” B o d a n  & k‘aist P.C. v CAI Wireless Sys., 295 AD2d 849, 853-854 (3d Dept 2002). 

Had the paitics’ agreemcnt been hl ly  perfornicd, plaintiffs would have been only shareholders of 

corporations. It is specitlativc whether the corporations would have made any profit, and it is unclear 

whether plaintiffs’ status as shareholders would have entitled thciii tu any corporate dividcnds even 

if there wcrc profits. Thus, plaintills coiicedcd at the August 9, 2007 confcrence on tlic motion aiid 

cross motion that they arc nol entitled to any proGts or tax dediictiblc losses from operation of 

limited liability companies thal defendants formed. 

‘1 ’0  the extent thal plaintiffs scck to recover lost income or business from operation of the 

Lcaguc, I,andnu and Kslceiiazi Iiavc n o t  demonstratcd, as ;-I iiiattcr of law, that lhese damages are 

spcculativu. Eskenazi and Landau contcnd that the operation o l  the facility resirltcd i n  losses of $ I .2 

million in 1998, and almost $600,000 in 1999. & licichman Affirni., Exs D, I+;. 
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However, this i s  not the proper riiemiire of plaintiffs’ damages. Any lost income or profit 

to the Leagiie could bc measured by tlic diffcrciicc bctwccn the cost olparticipating in tlic League 

and the cost of renting the facility from defendants lor League games. Hy this incasure, the ifact that 

the facility lost money is iixlcvant. Landau and Eskenazi have not shown that, as a matter of law, 

the lost profits from Imguc games at tlic facility cannot bc ascertained with a reasonable dcgree ol‘ 

certainly. Indeed, the Facility’s reiital rate is set forth in Scction 1.2 of‘lhe stock purcliasc agreement. 

Nevertheless, Kskenazi and Landau cannot be held liable for these daniagcs, because these 

arc damages that are riot “the natural and probable consequence of tlic breach.” Kenlord Co,,  1nc. 

v County of Erie, 73 NY2d 3 12,3 19 (1989). Section 1.2 ofthe stock purcliasc agreement gives the 

League and HHC-NY tlic cxclusive use of the Facility for “sports league play,” as defined in the 

agreement. Plaintiffs’ right to use tlic facility, which HHC-NY proposed to build, did not depend 

whether Eskenazi and Landau exchange shares of stock with plaintiffs. 

Plaintiffs maintain that tlic alleged lost profits of tlic I xague’s operations are conscqucntial 

dariiagcs, arid that .I1 IO Cohcn found that defendants are “liable to plaintiffs for breach olthe Stock 

Purcliasc Agrccnicnt and any conseqLientia1 damages resdting from tlnc brcach.” Bykowsky Affirm., 

Ex El, at 4. I Iowcvcr, this argument begs the question of what constitutes “the unusual or 

extraordinary damagcs [that] niust have becn brought wilhin the conlemplatioii of the par-lies ;is the 

probahlc result of a breach at  the time of o r  prior to contracling.” Kenlord Clo., Inc., 73 NY2d at 

319. 

I - h e ,  the parties clearly intended to limit the perlormance promised by Kskenazi and Landau 

in considcration ol‘the Le;-ig~ie’~ iise ol the hcility. Section 1.1 (3) of the stock piirchnse agrecriiciit 

statcs, “In consideration ulthe T.,eague playing at least tlic nunibcr of baslcelball and vollcyhall games 
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per year at the Facility, as set forth in Section 1.2, the Individual Purchasers [Eskenazi and Landau], 

shall cause HHC-NY to co-sign ihe Note as Clo-Maker.” Rejchman hi‘firm., Ex C. To hold 

Eskenazi and I ,andau I iable 1i)r the alleged lost profits frorii Leag~ie operations runs contrary to the 

parks’  express intciit. 

Therefore, plaintiffs’ claim for alleged lost profits horn League operations is dismissed as 

against Eskenazi and Landau. 

13aniaEes i’rorn the Exchange of stock shares 

Kskenazi and Irving argue that plaiiitiflj: did not suffer any damages from their. failure to 

exchangc shares, as promised under the stock purchase agrccmcnt. As discussed previously, they 

contend that tlic facility lost money in the first two years of its operation. Eskenazi and Irving 

contend that Rykowsky proiited from tlic deal not going through because he did not have 10 share 

profits from 1,eague operations with defendants. 

l’his argument is without nicrit. The measurc of damages for. Eskenazi’s and Irving’s breach 

is the value of the shares as ol‘the date that plaintill’s should havc received them. See Matter o f  Katz, 

43 AD3d 442 (2d 13cpt 2007); d. Riskin v Natl. Computer Analysts, 37 AD2d 952, (1” Ikpt  1971) 

(mensure of damages lor bad faith dclay in transfer of stock was the difference in value ol‘vtock at 

date oftrial and date ofearlier transfer). ‘The profitability ofthe corporations whosc shares plaintiffs 

should havc rcccived could bc a factor in assessjiig the value or the shares. However, Eskenazi and 

Irving submit rio expert appraisal stating h t ,  based on  the prolitability of tlic corporations, the 

sharcs that plaintilh should hsve received at the t h e  of defciidaiits’ breach weIe wortlilcss. 

“In so h r  as [a b rcxh  of contract] prcvcnts loss, the amount will be crcdited in favor or the 

wrongdocr. At times, a bl-cacti crcates a net savings to the nonbrcaching party.” 11 Corbin 011 
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Contracts 57. I O  (ZOOS). I-[ere, Kskcriazj and I.,andau have not denionstrated that tlic amount of 

savings to plaintiff, if any, resulting from defendants' breach ciitirely offsets the arnount of damages 

that plaintiffs arc cntitlcd to recover from Eskenazi and Landau. 

Therefore, this branch of thcir niotioii to dismiss plaintii-fs' claims against Eskeiiazi and 

Landau, for breach of their proniisc to exchange shares of stock in H H C N Y  and BBC-USA with 

shares of the I.,cague, is denied. 

Plaintiffs' Cross Motion 

Plaintiffs cross-move for suiimary judgment II their favor against defendants to m o v e r  

payment on a promissory note and a rescission fee of $1 50,000. Plaintiffs also seek leave to amend 

their bill of particulars. 

The branch of plaintiffs' cross motion for summary judgnicnt against defkndnnts is partially 

grantcd to the extent that Bykowsky is entitled to summary judgment against BL3C-NY and BBC- 

1JSA in the amount $50,000, with interest. BBC-NY and BBC-USA issued a proiiiissory note to 

Bykowsky in the amount 01 $50,000, payable with interest in 36 cqual instal Iments, cominencing 

on the first day of the first month four months after the facility opcned. See Bylcowsky Affirm., Ex 

G .  Dek'endiints do not dispute that the promissory note was iicvcr paid. Thus, Bykowsky is entitled 

lo recover the principal oltlie note, plus interest. Thc trial on damages must determine, among other 

things, the date fro111 wliicb iiitcrcst must bc calculated and the rate of interest, which is calculated 

as 1 '%) above the primc Icnding rate, adjusting semi-annually. The exact date that tlic facility opened 

is not in tlic rccord bcforc this C ' o ~ i t .  

Plaintiffs liavc tiot der~ionstrated prima Ihcic cntitlcmcnt to a $150,000 rescission fcc as a 

matter of law. Hy its tcrms, Scction 6.0 of thc stock purchase agreement, which provides lor the 
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rescission Tee, does not apply. It slates, 

“(a) At any time during the period of two years to Gve years from tlic opening of the 
Facility ( ‘ 0 P ‘ ~ ’ I O N  t’b,:KIOI) ONE’)  aiicl/or within thrce years ol‘the death, disability 
or retirement olthe Seller (‘OPTION PERIOD TWO’), Seller- or  RH(‘-NY and BBC- 
I ISA (together L133nc‘’) iiiay [rlescirid tliic Stock Pur-chasc [Algreement at will. 

(ii) if H H C  [rlcscinds BBC shall pay Seller the greakr ol$150,000 or tlic increase in 
value ol‘the RRC shares originally exchanged . . .” 

* * *  

13ykowsky Affirm., Ex A. By its terms, Section 6.0 applies only after. two ycars alier the opcning 

of the facility to be built. Del‘endanls breached the stock purchase agrccment prior to its closing, 

before the facility was cvcr built. Undcr the circumstances, Section 7.5 applies, which states, 

“7.1 Terinination. Tlijs Agrecmcnt may be terminated at  any time prior to the 
Closing Ilatc: . . . 
(b) by the Seller, ilany of the Purchasers delihcratcly fails to perrorm in any matcrial 
rcspect any of its rcspcctive obligations under this Agreement. 

7.2 Effcct of ‘I’crmination. In the event of termination of this Agreement by . thc 
Seller, as provided below, this Agrccnient shall h t h w i t h  becoinc void and there 
shall be no liability on the part o l  the any of thc Purcliascrs or the Sellcr, cxccpt for 
liability at law, arising from a wil Iful breach of this Agreement.” 

m. Thus, in the event of terminatjon prior to closing due to defendants’ material breach, 

delendants are not liable for the rescission fcc. 

The branch o Cplaiiitiffs’ cross motion to arnend the bill ol‘particulxs to plead damages lrom 

tlic usc ofplaiatiffs’ iiat~ics is dcnicd. I n  dismissing plaintilfs’ cailses of action under the Lanham 

Act a.nd Civil Rights Law $ 50, .IHO Cohcn lcft open the possibility that plaintiffs might bc able to 

rccovcr daiiiagcs froiii dcfciidants’ usc of their names under a theory of brcach of contract. 

Plaintiffs have not set ibi-th any basis enlitling them to additional cumpensntory damagcs 

under ;I breach ol‘contracl theory. Plaintiffs did not submit a copy of‘the proposed bill ofparticulars 

with thcir cross motion. Barry v Niawra Frontier Tr. Sys., 38 AD2d 878 (4“’ ncpt  1972); Goldner 
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Trucking C'orp. \I Stoll pack in^ Corp., 12 AD2d 639 (2d Dept 1960). Plaintiffs do not cite any part 

of [he stock purchase agreeirierit that entitles theni to coiiipcnsatiori for usc of their names separatc 

from what they would have received had the parties' agreement been fiilly performed. Tli~is, any 

damagcs award that plaintiffs recover for defendants' brcaches of thc stock purchase agreemerit 

woiild inake plaintiffs wliolc for any contractual right entitling del'endants to iise plaintiffs' names. 

Accordingly, it is hereby 

OKDERED that the motion for summary judgiiicnt by dcfcndaiits Eskczani and Landaii is 

granted to the extent that plaintiffs' claims for recovery ofa  promissory note, rescission fcc, and lost 

profils from operation of the League are dismissed as against these defeiidants, and the motion is 

otherwise denied; and it is further 

ORDERED that plaintiffs' cross motion is granted to the cxtciit that Rykowsky is entitled 

to summary judgment in his h v o r  against defendants Basketball City of New York, Inc. and 

Basketball City USA, Inc. in the amount ol$SO,OOO, with interest to be determined at ;1 trial 011 

damages, and the niotioii is otherwise denied. 

'I'his opinion constitutes the decision and 

Dated: hi@t& 
A% order of [he Coiirt. 

ENTER: 
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