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SCANNED ON I112312007 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: PART I <  
___ .- L u a t h d 9  

_ _ - . _ - - _ _ - L -  

Index Number : 600907/2007 
EL-SHERIF, NABIL M,D. INDEX NO. 

vs 
MOTION DATE 

FREEMAN, RICHARD W., M.D. 
Sequence Number : 001 
DISMISS ACTION MOTION CAL. NO.  

MOTION SEQ. NO. 

- 

_ _  _ _  - _ _ _  -n this motion tolfor _ _  - _ -  4 ,  I 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 
Answering Affldavizs - Exhibits 

qeplying Affidavits 

Cross-Motion: 51 Yes r:1 NO 

Upon the foregoing papers, it is ordered that this motion 

1N ACCORDANCE WITH ACCOP5Qn 

PAPERS NUMBERED 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: I.A.S. PART 15 

NABIL E L - S H E R I F ,  M. D. , X 
_ - - _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ -  I d - _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  

Plaint i f f ,  Index No. 
600 907 / 0 7  

-against- 

R I C H A R D  W .  FREEMAN, M .  D . ,  EDMUND BOURKE, 
M . D . ,  J O H N  KASSOTIS, M . D . ,  MICHAEL 
BRENNAN, ALAN SHALITA, M. D. , EUGENE 
FEIGELSON, M . D . ,  JOHN LAROSA, M . D . ,  
STEPHEN GOLDFINGER, M. D., STANLEY FISHER, 
M . D . ,  EUGENE DINKEVICH, M.D., L I S A  
DRESNER,  M.D., MARGARET GOLDEN,  M.D., 
and EDWARD CARBONELL, M .  D . ,  

Defendants. 
X _ _ _  - 

WALTER TOLUB, J.: 

disposition. In Motion Sequence  No. 001, defendants Richard W. 

Freeman, M . D . ,  Edmund B o u r k e ,  M . D . ,  John Kassotis, M . D . ,  Michael 

Brennan,  A l a n  Shalita, M. D., John Larosa, M. D., Stephen 

Goldfinger, M . D . ,  Eugene D i n k e v i c h ,  M . D . ,  Lisa Dresner, M.D., and 

Edward C a r b o n e l l ,  M . D .  move for an Order ,  p u r s u a n t  t o  CPLR 3211 

(a) ( 7 ) ,  dismissing the complaint for failure to s t a t e  a cause of 

granting him leave to amend his complaint. 

In Motion Sequence  No. 0 0 2 ,  the remaining defendants, 

Euguence Feigelson, M . D . ,  Stanley Fisher, M . D .  and Margaret 

Golden, M . D . ,  also move f o r  an order ,  pursuant to CPLR 3211 ( a )  

(71, dismissing the complaint for failure to state a cause of 
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granting h i m  l e a v e  t o  amend h i s  complaint. 

Plaintiff, a physician at State University of N e w  York 

Downstate Medical C e n t e r  ( S U N Y  Downstate) f o r  over 2 7  years, 

commenced this action a g a i n s t  12 physicians, and one labor 

r e l a t i o n s  representative, former o r  c u r r e n t  S U N Y  Downstate  

employees. Plaintiff claims t h a t  defendants ac ted  i n  concer t  to 

effect a suspension of his c l i n i c a l  privileges, to terminate h i m  

and to n o t  renew h i s  faculty a p p o i n t m e n t ,  with the c o n s p i r a t o r i a l  

objective of removing him from his position at SUNY Downstate. 

The complaint asserts t h e  following six cause5 of  a c t i o n  

allegedly arising from t h e  conspiracy: tortious interference with 

contract r i g h t s  ( f i r s t ) ;  tortious i n t e r f e r e n c e  w i t h  economic 

advantage (second); violations of 42 United States Code Annotated 

(USCA.) 55 1983, 1985 and 1981 (third, f o u r t h  and fifth, 

respectively); and pr ima facie t o r t  (sixth). 

D e f e n d a n t s  now move, pursuant to C P L R  3211 ( a )  ( 7 ) ,  to 

dismiss t h e  complaint for f a i l u r e  t o  s t a t e  a cause of a c t i o n .  

a motion p u r s u a n t  to CPLR 3211 ( a )  ( 7 ) ,  t h e  c o u r t  i s  limited t o  

ascertaining whether the pleading s t a t e s  a n y  cause of action and 

not whether  t h e r e  i s  evidentiary s u p p o r t  for the complaint 

(Guaaenh eimer v G J  ' n z b u r q ,  43 NY2d 2 6 8  [ 1 9 7 7 ] ) .  The complaint 

must be liberally c o n s t r u e d  in the light most favorable to t h e  

plaintiff, and a l l  f a c t u a l  allegations must be accepted a s  t r u e  

(&; u, 5 0  N Y 2 d  481 [ 1 9 8 0 ] ) .  Affidavits and o t h e r  

On 
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ev idence  submitted by p l a i n t i f f s  may be considered for the 

limited p u r p o s e  of remedying a n y  defects in the complaint and 

thus preserving i n a r t f u l l y  pleaded, b u t  potentially meritorious 

claims (Rove110 v O r o t j n o  Realty CQ ., I n c . ,  40 N Y 2 d  633  [1976]). 

Defendan t s  move to dismiss the f i r s t  cause of a c t i o n  

for t o r t i o u s  interference w i t h  c o n t r a c t  rights. 

In o r d e r  to establish the claim of tortious 

interference w i t h  contract, the following four elements are 

required: (1) t h e  existence of  a valid c o n t r a c t  between t h e  

p l a i n t i f f  and a t h i r d  p a r t y ;  (2) the defendant's knowledge of 

t h a t  contract; ( 3 )  t h e  defendant's intentional inducement of the 

third party to breach or otherwise render performance impossible; 

and (4) damages resulting therefrom to plaintiff (Kronos, I n c .  v .  

AVX Corp., 81 NY2d 90  [1993]). An essential element of this 

claim is that the breach of contract would not have occurred but 

for the activities of the d e f e n d a n t  ( C a n t o r  F i t z q e r a l d  

ZQCL4t e s ,  L , P .  v Tradition North  Amerri ca, Xnc., 2 9 9  A D 2 d  2 0 4  

[lst Dept 20021  ) . 
Defendan t s  note t h a t  plaintiff bases this claim on what 

he characterizes as two distinct contracts, t h e  S U N Y  Downstate's 

h o s p i t a l  bylaws and the collective bargaining a g r e e m e n t  between 

the United University Professions, plaintiff's u n i o n ,  and t h e  

S t a t e  of New Y o r k .  Defendants argue that a claim f o r  tortious 

interference c o u l d  not be stated with e i t h e r  document, s i n c e  (1) 
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t h e  b y - l a w s  do n o t  constitute a c o n t r a c t  t o  which  plaintiff is a 

party, and p l a i n t i f f  does not allege t h a t  SUNY Downstate  b reached  

i t s  bylaws;  and ( 2 )  plaintiff was not a p a r t y  to t h e  collective 

bargaining agreemen t ,  a n d  the collective bargaining agreement was 

not breached. 

It is well settled that an organization's b y l a w s  can  

n form t h e  terms o f  a n  enforceable agreement (w F a l k  v A esthesia 

Assocs. of  J amaica, 228  AD2d 3 2 6  [lst D e p t ] ,  dismissed 8 9  NY2d 

916 C19961). Medical o r  hospital s t a f f  bylaws q u a l i f y  a s  t h e  

foundation for a c l a i m  f o r  tortious i n t e r f e r e n c e  w i t h  contract 

(L; see a l a 0  Gianelli v. S t ,  Vix2l;ent ' s  H o s p i t a l ,  160 AD2d 227 

[lst Dept 19901). T h u s ,  physicians denied staff privileges may 

a s s e r t  such a claim, p r o v i d e d  t h a t  t h e  wrong claimed is the 

f a i l u r e  to comply w i t h  the bylaws (&gg Chuz v $t. Vince nt's 

Hosp. ,  186 A D 2 d  4 5 0 ,  supra :  see alsg Mason v C e n t r a l  S u f w  

Hosp., 305  A D 2 d  556 [2nd Dept 20031, affd 3 NYZd 343 [20041). 

However, i f  t h e  true n a t u r e  of the claim is the wrongfulness of 

the termination, a n d  claims of bylaws breach are secondary, then 

the claims a r e  barred (see F a l k  v A-es i a  Assocs. of Jamaica, 

2 2 8  A D 2 d  3 2 6 ,  supra; also Naso n v Central Suffol k HOSP,, 305 

AD2d 5 5 6 ,   UP ra) . 
Contrary to defendants' argument, plaintiff, a 

physician a t  S U N Y  Downstate whose privileges were suspended, may 

maintain a c l a i m  for t o r t i o u s  i n t e r f e r e n c e  with contract based on 
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violations of  t h e  hospital bylaws (see Chuz v S t .  V i n c e n t ’ s  

m.., 1 8 6  AD2d 4 5 0 ,  s u p r a ) .  Considering the complaint, 

plaintiff‘s a f f i d a v i t  and supporting exhibits, 

plaintiff the b e n e f i t  o f  e v e r y  possible f a v o r a b l e  inference (see 

R o v e A l ~  V Orofin9 Realtv CQ ., 40 N Y 2 d  6 3 3 ,  suDxa),  plaintiff h a s  

sufficiently p lead  a b r e a c h  o f  t h e  hospital bylaws  by SUNY 

Downstate, The gravamen of his claim focuses on violations of 

t h e  h o s p i t a l  b y l a w s ,  including; (1) t h e  f a i l u r e  to provide  him 

with a hearing r e g a r d i n g  h i s  suspension w i t h i n  30  days ;  

f a i l u r e  t o  p r o v i d e  h i m  w i t h  t h e  documents h e  requested f o r  h i s  

defense  i n  t h e  h e a r i n g ;  and  ( 3 )  t h e  failure to promptly n o t i f y  

him t h a t  h i s  admitted privileges had been reinstated as of A p r i l  

15, 2 0 0 5 .  

and g i v i n g  the 

( 2 )  t h e  

Additionally, p l a i n t i f f  a s se r t s  s p e c i a l  damages arising 

f rom the alleged v i o l a t i o n s  i n  excess of  $ 6 8 , 0 0 0 ,  consisting of  

a t t o r n e y s ’  fees i n c u r r e d  t o  de fend  himself at the hearing and to 

commence an Article 78 proceed ing  in the N e w  York State Supreme 

C o u r t ,  Kings C o u n t y  f o r  a n  order c o m p e l l i n g  t h a t  t h e  hearing 

proceed  expeditiously, and subsequently, a motion for con tempt  

f o r  f a i l i n g  t o  comply w i t h  t h e  Judge’s orde r  d i r e c t i n g  the 

reconvening and continuation of  t h e  h e a r i n g  until i t s  conclusion. 

T h e r e f o r e ,  i n  liberally construing t h e  complaint, plaintiff’s 

a f f i d a v i t  and  exhibits, he sufficiently pleads  a claim f o r  

tortious interference w i t h  c o n t r a c t  based on the bylaws. 
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However, w i t h  respect t o  that b r a n c h  of his claim 

purporting to s t a t e  a c l a i m  f o r  tortious interference with 

contract based on the collective bargaining agreement between t h e  

United U n i v e r s i t y  Professions a n d  the State of New Y o r k ,  

dismissed. 

it is 

This c o u r t  is u n a b l e  to glean from his papers how 

this agreement was allegedly breached .  

Therefore, plaintiff’s first cause of  a c t i o n  f o r  

t o r t i o u s  interference w i t h  c o n t r a c t  is dismissed s o l e l y  to the 

extent t h a t  it is based on the collective bargaining agreement, 

The second c a u s e  of action purports to state a claim 

for tortious i n t e r f e r e n c e  with economic a d v a n t a g e .  Tortious 

i n t e r f e r e n c e  with prospec t ive  economic relations requires an  

a l l e g a t i o n  that plaintiff would have e n t e r e d  i n t o  an economic 

relationship, b u t  for defendants‘ w r o n g f u l  conduc t  (m Viqoda v 

DCA Productiops Ip c., 2 9 3  AD2d 2 6 5  [lst Dept 2 0 0 2 1 ) .  

Here, plaintiff alleges conclusorily that defendants 

“wrongfully i n t e r f e r e d  with p l a i n t i f f ‘ s  right to p r a c t i c e  

medicine and earn a living” (Complaint, ¶ 5 6 ) .  Since p l a i n t i f f  

does not name the parties to any specific c o n t r a c t  h e  would have 

obtained had h i s  p r i v i l e g e s  n o t  been suspended ,  

s a t i s f y  the ”but f o r ”  causation r e q u i r e d  b y  t h i s  t o r t  (= u). 
Additionally, p l a i n t i f f  f a i l s  to identify t h e  w r o n g f u l  

he fails to 

means u s e d  b y  d e f e n d a n t s  to i n t e r f e r e  w i t h  a n y  p r o s p e c t i v e  

economic relations. “ ’ W r o n g f u l  means’ include physical violence, 
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f r a u d  or misrepresentation, c i v i l  s u i t s  and criminal 

prosecutions, and some degree of economic pressure,' more t h a n  

simple persuasion is required" (Guard-J , i fe  COLD. v P a r k e r  

Hardware M f q .  Gorp., 50 N Y 2 d  183, 191 [1980]). 

Therefore ,  plaintiff's second cause of action f o r  

tortious i n t e r f e r e n c e  with economic advantage is dismissed. 

"violation of rights u n d e r  color of law," a l l e g e s  that defendants 

v i o l a t e d  his rights to 

earn a living and  p r a c t i c e  a profession by 
conspiring t o  see t h a t  his appointment at 
[ S U N Y ]  Downstate was non-renewed on a 

p r e t e x t ,  obtaining the summary suspension of 
his privileges a t  [SUNY] Downstate when 
there w a s  no legitimate basis to do s o ,  and 
delaying and obstructing his appeal of t h a t  
action to an ad hoc committee as if such 
actions were i n  compliance w i t h  law when i n  
actuality s u c h  conduct v i o l a t e d  rights 
p r o t e c t e d  by  t h e  laws  and Constitution of the 
Uni ted  States and 4 2  USCA 5 1983 

(Complaint, ¶ 5 9 ) .  

With respect to this claim, defendants allege that 

since p l a i n t i f f  alleges a conspiracy between d e f e n d a n t s ,  t h i s  

to defendants' argument, a conspi racy  claim may a l s o  be a s s e r t e d  

u n d e r  s e c t i o n  1 9 8 3  ( s e e  Nar tinex v Gold ing  , 499 F Supp 2d 561 

[ S D N Y  20071). In a conspiracy claim u n d e r  section 1 9 8 3 ,  

plaintiff must demonstrate '"(1) an  agreement between t w o  or more 
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i n  concer t  to i n f l i c t  an unconstitutional i n j u r y ;  and  (3) an  

overt act done in furtherance of t h a t  goal causing damages," (& 

a t  5 7 0 ,  quoting Bussev v Phillips, 419 F Supp 2d 569,  586 [SD NY 

2 0 0 6 ) ) .  

specifically identify the constitutional or f ede ra l  rights that 

have been v i o l a t e d ,  and  must demonstrate that the d e f e n d a n t  acted 

u n d e r  color of state law to deprive the p l a i n t i f f  of those 

rights" ( N e w a n  v As $QC i a t e d  Press, Inc., 112 F3d 5 0 4 ,  504 [ 2 n d  

F 

"A plaintiff proceeding w i t h  a § 1983 claim must 

C i r  19961; see also J ,udwiu v C i t v  of  Ja rnestgwn, New Yor k, - 

Supp 2d - , 2007 WL 2808561 [WD N Y  2 0 0 7 1 )  - Additionally, 

personal involvement of defendants in the a l l e g e d  constitutional 

deprivation is a prerequisite to a n  award of damages u n d e r  

section 1 9 8 3  (Dvno v V i l l a s e  o f a h n  son  C i t v ,  2 0 0 7  WL 1544816 

[2nd  C i r  2 0 0 7 1 ) .  

Here, plaintiff fails t o  i d e n t i f y  any  specific 

constitutional or f e d e r a l  provisions that were i n f r i n g e d  by 

defendants (m Ludwiq v Citv of Jamestown, Ne w York ,  - F SUPP 

2d , 2007 WL 2808561, s u p r a ;  Chesn  e y  v Vallev $ tream Union 

Free School D i s t ; .  N 0 .  24, 2 0 0 7  WL 1288137 [ED NY 20071). 

Additionally, plaintiff does n o t  allege any f a c t s  that would 

support a n  i n f e r e n c e  showing  "de fendan t s  a c t e d  'in a willful 

manner, culminating in an agreement, understanding or " m e e t i n g  of 

the minds" that violated '[his] r i g h t s ,  privileges, or immunities 

secured by the Constitution or federal courts'" (Aziz Zarid 
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S h a h  z z  v P I G O  , 994 F Supp 460, 4 6 7  [SD NY 19981, quoting Hameed 

v P u n a ,  9 6 4  F Supp 836,  8 3 9  [SD NY 19971). Thus ,  plaintiff's 

t h i r d  cause of a c t i o n  u n d e r  4 2  USCA 9 1 9 8 3  i s  dismissed. 

The f o u r t h  cause of  action p u r p o r t s  t o  a l l e g e  a 

conspiracy to i n t e r f e r e  with his civil r i g h t s  under 4 2  5 USCA 

f o u r  elements: '"(1) a conspiracy; ( 2 )  for the purpose of 

d e p r i v i n g ,  e i t h e r  d i r e c t l y  or indirectly, a n y  p e r s o n  or c lass  o f  

p e r s o n s  of t h e  e q u a l  p r o t e c t i o n  of the laws, or of equa l  

privileges and immunities under  the laws; and ( 3 )  a n  a c t  i n  

f u r t h e r a n c e  of  t h e  conspiracy; (4) whereby a p e r s o n  i s  either 

i n j u r e d  i n  h i s  p e r s o n  o r  p r o p e r t y  o r  d e p r i v e d  o f  a n y  right or 

p r i v i l e g e  of a citizen of the United States"' 

CQntinental Airline%, 334 F Supp 2d 383, 3 9 7  [SD NY 20041, 

q u o t i n g  mited Bhd, of Cam e n t e r s  and JQ i n g r s  v. S c o t t ,  4 6 3  US 

825, 8 2 8 - 2 9  [1983]; 9130 Mian v Donalds on, L u f k i n  & J e n r e t t e  

W U r  itics C o r p . ,  7 F3d 1085, 1087-1088 [ 2 d  Cir 19931. T h e r e  

must be ev idence  t h a t  the c o n s p i r a t o r s '  a c t i o n  was "motivated by 

( T u r t u r r o  v 

'some r a c i a l  o r  pe rhaps  o t h e r w i s e  class-based invidious 

discriminatory animus"' ( p i a n  v Dona1 ds on, Luf kin & Jenret t e 
, ,  SecyritLFts C o r p . ,  7 F3d at 1088 [citation omitted]; - see  also 

Grill0 v NPW Y o r k  C i t v  T r a n s i t  Aut. h o r i t y ,  2 9 1  F3d 2 3 1  [2d Cir 

Z O O Z ] ) .  

a plaintiff "'must p r o v i d e  some f a c t u a l  b a s i s  supporting a 

To support a claim f o r  conspiracy u n d e r  42 USCA § 1985, 
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meeting of t h e  minds, such t h a t  defendants entered into an 

agreement, express or tacit, to achieve t h e  u n l a w f u l  e n d ' "  

( T u r t u r r  o v Coptinental Airlines, 334 F Supp 2 6  at 397,  quoting 

Webb v .  Goord, 3 4 0  F3d 105, 110 [2d Cir 2 0 0 3 1 ) .  More than 

conclusory or vague allegations of a c o n s p i r a c y  are needed to 

s t a t e  a claim u n d e r  section 1985 (see Webb v G o ~ r d ,  3 4 0  F3d 105, 

91-lpra) - 
In s u p p o r t  of t h i s  claim, plaintiff alleges t h a t  

"defendants have conspired to discriminate against p l a i n t i f f ,  and  

v i o l a t e d  h i s  right to retain an academic appointment and clinical 

privileges a t  [SUNY] Downstate in violation of 42 USCA § 1985" 

(Complaint, ¶ 62). As a rgued  by defendants, plaintiff did n o t  

allege any  specific f a c t s  supporting h i s  allegations either in 

h i s  complaint, or in his papers  in opposition to defendants' 

dismissal motion demonstrating any type  of agreement or meeting 

of the minds to engage  in unlawful conduc t  between any of the 

defendants in rhis a c t i o n .  F u r t h e r ,  there are no allegation 

suggesting t h a t  defendants' alleged conduct was motivated b y  some 

r a c i a l  or class-based discriminatory animus. The  allegation that 

"Egyp t  1s  plaintiff's c o u n t r y  o f  o r i g i n "  (Complaint, ¶ 2), 

without more, is i n s u f f i c i e n t  t o  s t a t e  a claim under  t h i s  s e c t i o n  

( s e e  Mian v Donaldson, L u f k ~ n  ' & J n r e t t e  Secu rities Gorp ., 7 F3d 

1085, supra). Accordingly, the fourth cause of action alleging a 

c o n s p i r a c y  under 42 USCA 5 1 9 8 5  is dismissed. 
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The f i f t h  cause of action p u r p o r t s  to a l l e g e  a 

conspiracy under  4 2  USCA 5 1981, claiming that defendants 

c o n s p i r e d  to discriminate a g a i n s t  h im on account of his national 

o r i g i n ,  age and religion. To establish a claim under section 

1981, a plaintiff must a l l e g e  facts supporting the following 

elements: (I) plaintiff is a member of a r a c i a l  minority; ( 2 )  an 

i n t e n t  to discriminate on t h e  basis of race by the d e f e n d a n t ;  and 

( 3 )  the discrimination concerned one or more of the activities 

enumerated in the s t a t u t e  ( i . e . ,  make and  e n f o r c e  contracts, s u e  

a n d  be sued ,  give evidence ,  &.) (Mian y Donaldson, L u i k i n  & 

Jenrette Securities Corp., 7 F3d 1 0 8 5 ,  supra). 

In support of this claim, plaintiff a l l e g e s  that 

"defendants conspired to discriminate against plaintiff on 

account of h i s  national origin, age and religion" (Complaint, ¶ 

65). This section, however, does not prohibit discrimination on 

religion, national origin o r  age (Anderson v Conbov, 156 F3d 167 

[Znd Cir 19981). F u r t h e r ,  the instant complaint f a i l s  to offer 

more than conclusory allegations t h a t  he was discriminated 

against because of his race. T h e r e f o r e ,  t h e  f i f t h  cause of 

action alleging a conspiracy under  4 2  USCA 5 1981 is dismissed. 

The sixth cause of a c t i o n  purports to s t a t e  a claim for 

pr ima facie t o r t ,  

f a c i e  t o r t  are t h e  intentional infliction of harm, which results 

in special damages, without a n y  excuse or justification, b y  an 

The elements of a cause of  a c t i o n  for prima 
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a c t  o r  series of  a c t s  w h i c h  would otherwise be l a w f u l  (= 

F r i e h o f e r  v HFarst C O T P , ,  6 5  N Y 2 d  135 [1985]). Recovery  c o u l d  

not be h a d  in an a c t i o n  for prima facie tort unless malevolence 

is the s o l e  motive f a r  t h e  defendants' otherwise lawful a c t  

(Burns J a c k s o n  Miller Summit & S p i t z ~ x  v Lindner, 59 NY2d 314 

[ 1 9 8 3 ] ) .  Additionally, an essential element of t h e  cause of 

action for prima f a c i e  t o r t  is an allegation t h a t  plaintiff 

s u f f e r e d  specific, measurable damages or special damages (Curian~ 

v Suozzi, 63 N Y 2 d  113 [1984]). 

The gravamen of plaintiff's claim rests upon t h e  

perceived bad faith and  malice of  defendants in the manner in 

which they conducted plaintiff's h e a r i n g  regarding the summary 

suspension of  h i s  c l i n i c a l  privileges. P l a i n t i f f  alleges that 

"defendants intentionally i n f l i c t e d  h a r m  on plaintiff violating 

his rights a n d  his standing in the medical community and  there 

was no j u s t i f i c a t i o n  for defendant's wrongful conduct" 

(Complaint, ¶ 6 8 ) ,  that t h e  "conduct was not lawful" (L, ¶ 6 9 ) ,  

and that as a r e s u l t  o f  d e f e n d a n t s '  conduc t ,  plaintiff h a s  been 

i n j u r e d  "in an amount t h a t  exceeds the j u r i s d i c t i o n a l  limit o f  

a l l  l o w e r  c o u r t s  w h i c h  would otherwise have j u r i s d i c t i o n "  (A, ¶ 

70). Plaintiff supplements h i s  p l e a d i n g s ,  in h i s  opposing 

pape r s ,  b y  claiming, i n t e r  a l i a ,  t h a t  there was "bad faith and 

malice and an agreed  plan to i n j u r e "  him on the p a r t  of 

defendants. He also asse r t s  t h a t  h e  i n c u r r e d  special damages i n  
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excess of $68,000 in attorneys' fees (plaintiff's Affidavit, ¶ 

2 5 ) .  

In liberally construing the complaint and plaintiff's 

affidavit, he p r o f f e r s  s u f f i c i e n t  allegations supporting a claim 

t h a t  t h e  alleged w r o n g f u l  conduct of d e f e n d a n t s  

management of the hearing process was u n d e r t a k e n  w i t h  a 

in t h e i r  

disinterested malevolence. Further, plaintiff a d e q u a t e l y  sets 

f o r t h  his specific and measurable loss as a result of  defendants' 

conduct. T h u s ,  plaintiff sufficiently alleges a claim for pr ima 

facie tort. 

Defendants  also argue t h a t  this claim is bar red  by the 

one year s t a t u t e  of limitations for prima facie t o r t  (see, Hgvgll 
v 1$1am, 2 9 2  AD2d 210 [lst Dept 2 0 0 2 1 ) .  To dismiss a claim on 

the ground  that it is b a r r e d  b y  the statute of limitations, 

defendants bea r  the initial burden  of establishing prima facie 

ia, t h a t  the time in w h i c h  to s u e  h a s  e x p i r e d  (s Soscia v Sosc 

35 AD3d 841 [2d  Dept 2 0 0 6 1 ) .  

plaintiff to a v e r  evidentiary f a c t s  establishing that the cause 

of action falls w i t h i n  a n  exception to the statute of  limitations 

( & ) ,  or raising an issue of f a c t  as to whether such an 

excep t ion  applies 

d s m i s s e  d 9 N Y 3 d  8 5 9  [2007]). 

intentional tort, i n c l u d i n g  a t o r t  n o t  s p e c i f i c a l l y  listed i n  

CPLR 215 

The burden then shifts to the 

(LaRocca v DeRiccQ, 3 9  A D 3 d  4 8 6  [2d Dept] ,  l~ 

A claim for damages f o r  an  

( 3 ) ,  is s u b j e c t  to a one y e a r  limitation p e r i o d  (Have11 
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v Islam, 292  A D 2 d  210, S u p r a ) .  Thus,  the statute of limitations 

f o r  a prima f ac i e  tort claim is one  year (Angel v of Tokyo-  B m k  
Mitsubishi, J , t d .  , 39  AD3d  3 6 8  [lst Dept 20071). 

Here, d e f e n d a n t s  claim that, s i n c e  t h e  material a c t s  

complained o f ,  i . e . ,  plaintiff's suspension, disciplinary 

c h a r g e s ,  termination and non-renewal, all occurred in April 2005, 

the commencement of this a c t i o n  i n  March 2 0 0 7  is untimely. 

In opposition, plaintiff argues that defendants' 

a l l e g e d  wrongful c o n d u c t  c o n s i s t e d  primarily of t h e i r  continued 

w r o n g f u l  actions throughout the hearing process  from April 2 0 0 5  

u n t i l  the f i n a l  determination of reinstatement in February 2007, 

which delayed and obstructed the hearing process, thus p r e c l u d i n g  

him from s t a t i n g  all the elements of this claim until a f t e r  

Februa ry  2007. T h e i r  alleged wrongful conduc t  consisted o f ,  

inter alia, their alleged d e l a y  and obstruction of the h e a r i n g  

process r e g a r d i n g  his suspension of c l i n i c a l  privileges, t h e i r  

alleged f a i l u r e  to comply w i t h  the hospital bylaws throughout the 

h e a r i n g  process w i t h  r e spec t  to, among other things, the 

expeditious commencement and continuation of the h e a r i n g ;  their 

alleged non-compliance w i t h  t h e  c o u r t  o r d e r  directing them to 

resume t h e  hearing, resulting in plaintiff filing a contempt 

motion; and t h e i r  alleged mishandling of t h e  hearing (Compla in t ,  

4 6  & 4 7 ) ,  all allegedly continuing u n t i l  notification of h i s  

reinstatement. 
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Generally, “it is upon injury t h a t  a l e g a l  right to 

r e l i e f  a r i s e s  in a tort action and t h e  S t a t u t e  of Limitations 

b e g i n s  to run” (&kerman v pr ice  platerhous e, 84 NY2d 535, 541 

[1994]). In other words, accrual occurs when the claim becomes 

e n f o r c e a b l e ,  i . e . ,  when all elements of the tort can be 

t r u t h f u l l y  alleged in a complaint (Krongs, I n c ,  v AVX Gorp., 81 

NY2d 90, s u p r a ) .  Here, plaintiff sufficiently set forth a 

COntinuous course of intentional tortious c o n d u c t  by defendants 

which extended into the one-year  p e r i o d  immediately preceding 

commencement of this action. T h e r e f o r e ,  plaintiff‘s pr ima f a c i e  

tort claim is governed b y  the continuing t o r t  doctrine, and not 

bar red  b y  the one-year  statute of limitation (see Shannon v MTA 

NetrQ-North R , R . ,  269 AD2d 218 [lst Dept 2 0 0 0 1 ;  see a l s o  Air?.  v 

G l a z e r ,  2 5 7  A D 2 d  422 [lst Dept 19991). Plaintiff thus 

establishes the applicability of an exception to the statute of 

limitations (SavareSe v Shatz, 2 7 3  A D 2 d  2 1 9  [ 2 n d  Dept 2 0 0 0 1 ) .  

Accordingly, d e f e n d a n t s ‘  motions to dismiss the 

complaint is g r a n t e d  o n l y  to the e x t e n t  of dismissing the f i r s t  

cause of action for t o r t i o u s  interference with contract based on 

the collective bargaining agreement between the U n i t e d  University 

Professions and the State of New York ;  

f i f t h  causes  of action. 

and t h e  s e c o n d  through 

P l a i n t i f f  cross-moves for leave to amend the complaint 

to add claims for intentional infliction of emotional d i s t r e s s  
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and malicious prosecution. 

Leave to amend a p l e a d i n g  s h o u l d  be f r e e l y  given (= 

CPLR 3 0 2 5  [ b l ) ,  except where t h e  proposed amended p l e a d i n g  

clearly l a c k s  m e r i t  or t h e r e  i s  prejudice o r  surprise resulting 

d i r e c t l y  from t h e  d e l a y  (see Barrbou r v Hospital f o r  Special 

Surqecv,  169 A D 2 d  3 8 5  [lst Dept 19911). On a motion to amend 

pleadings, the court s h o u l d  examine,  b u t  need n o t  dec ide ,  t h e  

merits of t h e  proposed new pleading, unless it is p a t e n t l y  

insufficient on its f a c e  (Hospital for J o i p t  Diseas e3 Orthwaedic 

Institute v Jam e s  K a t s i k  i s  Envirop mental ContractQK$ , 1 7 3  A D 2 d  

210 [lst Dept 1 9 9 1 1 ) .  The decision a s  t o  w h e t h e r  t o  g r a n t  such 

l eave  is w i t h i n  the court's sound discretion, and its 

determination will n o t  be lightly disturbed (see Hickey  v H u t t  on I 

182 A D 2 d  8 0 1  [2d Dept 19921). 

To prevail on a cause of a c t i o n  for intentional 

i n f l i c t i o n  of emotional distress, a p l a i n t i f f  must prove  four 

elements: (1) extreme and o u t r a g e o u s  conduct; (2) intent to 

cause, or disregard the substantial probability of causing, 

severe emotional d i s t r e s s ;  (3) a c a u s a l  connection between the 

conduct and the i n j u r y ;  and (4) severe emotional distress 

( Ma rrne 1.9 t e in v Kehillat New Hempstead, - AD23d - , 841 NYS2d 

4 9 3  [lst Dept 20071). " L i a b i l i t y  has been found only where t h e  

conduc t  h a s  been so outrageous in c h a r a c t e r ,  and s o  e x t r e m e  i n  

degree,  a s  to go beyond a l l  possible bounds of decency, and  to be 
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r ega rded  as a t r o c i o u s  and  u t t e r l y  intolerable i n  a civilized 

community" (Howell v Post CQmRiinV , 81 NY2d 115 [ 1 9 9 3 ]  [ i n t e r n a l  

quotation marks and citations omitted]). 

Here, the complaint and plaintiff's affidavit f a i l  t o  

a s s e r t  t h e  elements r e q u i r e d  t o  support a c l a i m  f o r  intentional 

i n f l i c t i o n  of  emotional d i s t r e s s .  This court n o t e s  tha t :  the 

conduct asc r ibed  to defendants essentially relates to their 

f a i l u r e  to comply w i t h  the hospital by laws ,  and  proceed with t h e  

hearing in good faith. 

to the necessary l e v e l  of extreme and outrageous conduct r e q u i r e d  

S i c u r a n z q ,  2 2 1  AD2d 4 0 1  f o r  this claim (m id.; a l s Q  C h i  me v 

[2nd Dept 19951). F u r t h e r ,  p l a i n t i f f  f a i l s  to allege that 

d e f e n d a n t s  i n t e n d e d  t o  cause  h i m  s e v e r e  emotional d i s t r e s s ,  o r  

that he sustained any emotional duress as a result of d e f e n d a n t s '  

conduc t ,  the other elements required t o  s t a t e  t h i s  type of  c la im.  

Thus, that b r a n c h  of plaintiff's cross motion for leave to amend 

the complaint to add a c l a i m  f o r  intentional i n f l i c t i o n  of 

The c o n d u c t  complained of  does  n o t  r i s e  

emotional duress is d e n i e d .  

The elements of malicious prosecution c o n s i s t  of t h e  

initiation of a legal a c t i o n  against plaintiff by defendants, 

begun with malice and without probable cause to believe it can  

succeed, and e n d i n g  in the accused's f a v o r  ( p u r d u e  FrPcier ick Co. 

v S t e a d f a s t  Ins. Co. , 40 A D 3 d  2 8 5  [Ist Dept 20071). The l e g a l  

a c t i o n  c a n  be civil in n a t u r e ,  as long as it interferes in some 
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way w i t h  plaintiff’s person or p r o p e r t y  (A). “A plaintiff must 

also allege and prove  ’special injury”’ (Wilhelmina Models, Xnc, 

v Fleisher, 19 A D 3 d  2 6 7 ,  2 6 9  [lst Dept 20053, quoting Ensel v 

C B S ,  InG”, 93  NY2d 195, 201 [ 1 9 9 9 ] ) .  A “special i n j u r y ”  must 

entail “some concrete harm that is considerably more cumbersome 

than the physical, psychological or financial demands of 

defending a lawsuit” ( E n q e l  v CBS,  I n c , ,  93  NY2d at 2 0 5 ) .  

P l a i n t i f f  here  f a i l s  to a l l e g e  special i n j u r y  beyond 

“‘physical, psychological or financial demands of defending‘’’ the 

k, 2 9 4  AD2d ew Yor disciplinary hearing (see Ho ward v C i t y  of PJ 

184, 184 [2d  Dept 20021,  q u o t i n g  Ense 1 v C B S ,  Inc., 93 NY2d at 

2051, or that he s u f f e r e d  ‘“a h i g h l y  substantial and identifiable 

i n t e r f e r e n c e  with person ,  p r o p e r t y  or business’” (&, q u o t i n g  

Ensel; see a l $ o  Fowle r  v Leahev  & Johnson, p , C ,  , 2 7 2  AD2d 2 4 0  

[lst Dept 20001). 

f o r  leave to amend the complaint to add a claim f o r  malicious 

prosecution i s  d e n i e d .  

T h u s ,  t h a t  branch of  plaintiff‘s application 

In view of t h e  f o r e g o i n g ,  plaintiff‘s cross motions f o r  
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agreement between the United University Professions and t h e  S t a t e  

it i s  f u r t h e r  

ORDERED t h a t  p l a i n t i f f ' s  cross  motions, in Motion 

S e q u e n c e  Nos. 001 and 002,  f o r  l e a v e  to amend is denied; and it 

or answers to the complaint within 2 0  days after s e r v i c e  of a 

copy of t h i s  o r d e r  w i t h  notice of e n t r y .  

Dated: 1 1 ] , 4  7 

ENTER: 

f 
B .  TOLUB J. S. C .  
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