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;UPREME COURT OF THE STATE OF NEW YORK 
JEW YORK COUNTY: CIVIL TERM: IAS PART 5 0 ~  

X - 
:DWARD MORAWIEC, 

-against- Index No. 107466/07 

JEW YORK CITY POLICE DEPARTMEN 

/IARCY L. KAHN, J.: 

By notice of petition and verified petit 

2007, petitioner Edward Moraweic seeks an order and j 

3ursuant to CPLR 5 7 8 0 3 ( 3 )  annulling and setting aside a 

2ity Police Department (the “License Division”) which denied the 

3pplication of the petitioner for a carry business handgun 

license (“carry business license”) on grounds that the 

jetermination was arbitrary and capricious. Petitioner also 

requests that the court direct the respondent to approve his 

3pplication for a carry business license and issue the license 

to petitioner. Respondent opposes the petition. For the 

reasons stated, the petition is denied. 

I. FACTUAL BACKGROUND 

The pertinent facts are as follow. Petitioner is an owner 

of several rental properties in Kings County, and currently 

maintains his principal place of business in B r o o k l y n ,  New York. 

(Petition [“Pet.”], ¶2). Petitioner contends that he requires a 
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zarry business license in order to protect himself while 

zransporting large amounts of cash between his place of business 

2nd his residential rental properties. (Pet., ¶16). Petitioner 

lreviously held a carry business license f r o m  approximately 

Jovember 21, 1985 (see Respondent’s Verified Answer dated August 

L O ,  2007, [“Verified Answ.”], Exh. A) until approximately 

September 30, 2003. (Pet., ¶ 3 ) .  

On September 8, 2003, petitioner was arrested and charged 

Jith assault in the third degree (PL §120.00), attempted 

issault in the third degree (PL §§110/120.00), harassment in the 

;econd degree (PL 5240.26) and menacing (PL §120.15), for 

illegedly shoving one of his tenants and causing her to fall 

iown a set of stairs. (Verified Answ., ¶ 3  and Exh. A, at 1; Exh. 

I, ¶6). A temporary order of protection was issued against the 

retitioner in relation to this incident. (Verified Answ., ¶43 

.nd Exh F, ¶6). 

The License Division was notified of the arrest by the NYS 

livision of Criminal Justice Services (Verified Answ., Exh. A, 

t 1). On September 30, 2003, Police Officer A d a  Levine, 

ssigned to investigate the case, notified petitioner that his 

a r r y  business license had been suspended pending the 

nvestigation of his arrest. (Verified Answ., Exh. A). She 

dvised him t h a t  he was obligated to immediately surrender his 

irearm to the Police Department, provide a notarized letter 

xplaining the incident, and provide a certificate of 

2 
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lisposition from the court. (Verified Answ., Exh. A, at 2). On 

)ctober 6, 2003, the petitioner informed Officer Levine that he 

7as unable to furnish the letter of explanation until the 

:riminal case had been resolved, but would do so at that time. 

:=). 

'Id.). 5- 

md on March 31, 2004, petitioner was acquitted of all c h a r g e s . '  

Jo letter was provided to Officer Levine at that time, 

Petitioner vouchered his firearm on October 8, 2003, 

Petitioner's criminal case proceeded to a bench trial 

however. 

On June 16, 2004, Officer Levine contacted petitioner 

regarding his failure to comply with her requests for a letter 

I f  explanation and a certificate of disposition of the criminal 

case. (L, at 3). She also questioned petitioner's f a l s e l y  

listing a Brooklyn home address on his license renewal 

applications in light of the Nassau County residence address 

which appeared on his arrest report and which petitioner 

informed her had been his residence for 18 years. He responded 

that he had been advised by an individual at the Licensing 

Division whom he was unable to identify to List his Brooklyn 

business address as his home address. (a, at 2). On June 17, 

2004, the petitioner forwarded a copy of the certificate of 

disposition in the criminal case and prov ided  an explanatory 

letter which was n o t  notarized. (a). 
The next day, Officer Levine declared her investigation 

' The record was sealed pursuant to CPL §165.50 and the temporary 1 :  
! order of p r o t e c t i o n  was vacated. 

', ' 3 
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:omplete, and recommended revocation of the petitioner's permit 

lue to false statements on his renewal application. On July 7, 

1004, the commanding officer of the License Division issued a 

ietermination revoking. his carry business license. (m 
rerified Answ., Exh. A, at 1). 

Petitioner appealed the determination and an administrative 

learing was held on October 6, 2004 before Hearing Officer 

largaret L. Shields. (L). On December 28, 2005, Hearing 

law, recommending that petitioner's carry license be cancelled. 

(See Verified Answ., Exh. A) . 2  

recommendation of license cancellation was adopted by Captain 

On January 3, 2006, her 

3s respondent's final agency determination action on 

3etitioner's existing license. (See Verified Answ., Exh. A). In 

1 

In her conclusions of law, Officer Shields found that 
petitioner had violated the 'rules and regulations governing his 
permit by moving his home address in 1986 without notifying the 
Licensing Division, by failing to familiarize himself with the 
rules and regulations and consequently failing to notify the 
Licensing Division of his address change and of his arrest, and 
by failing to maintain a principal place of business in New York 
City. The report concluded that the incident underlying his 
arrest did not reflect adversely on his good character; that: his 
failure to notify the Licensing Division of the termination. of 
his criminal case and to provide a timely letter of explanation 
were not deliberate violations, but rather attributable to his 
attorney's error; and that the inclusion of incorrect address 
information on his applications was not done intentionally b u t  
was attributable to petitioner's difficulty with the English 
language. 

4 

tl 

[* 5 ]



letter dated January 9, 2006, Thomas M. Prasso, Director of 

he License Division, notified petitioner of the agency’s final 

etermination of the matter. (a). Petitioner did not 

hallenge this determination by commencement of an Article 78 

Petitioner applied for a new carry business license on May 

, 2006. (a Verified Answ., Exh. B). On September 7, 2006, 

etitioner was interviewed by Police Officer Esther Olivo, an 

nvestigator for the License Division. (See Verified Answ., Exh. 

) . Upon concluding her investigation, Officer Olivo 

ecommended disapproval of petitioner’s application, based upon 

etitioner‘s 2003 arrest, the issuance of the order of 

rotection, petitioner‘s failure to follow applicable City 

regulations in conjunction with that incident, and due to 

“insufficient funds and sporadic bank transactions.” (Verified 

nsw., Exh. D). In a letter dated November 28, 2006, Deputy 

Inspector Roy T. Richter of the License Division notified 

etitioner that his license application had been disapproved due 

o petitioner‘s arrest history, the order of protection issued 

gainst him and “insufficient funds,” meaning that the amounts 

f cash he routinely carried with him in the course of his 

usiness were not substantial enough to create extraordinary 

ersonal danger to himself and t h e r e b y  justify possession of a 

ndgun. (a Verified Answ., Exh. E). 

I 
Y 
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Petitioner filed an affidavit of appeal on December 22, 

006. (& Verified Answ., Exh. F). By letter titled "Notice of 

isapproval After Appeal" and dated January 31, 2007, License 

ivision Director Prasso notified petitioner that, upon review 

f the "entire record," petitioner's appeal was denied due to 

is failure "to abide by the License Division rules which 

esulted in the cancellation of [his] previous firearms 

icense," and for "insufficient funds to qualify for a Carry 

usiness license." (Verified Answ., Exh. G )  . 

Petitioner now moves for an order annulling and setting 

side the determination of the License Division denying his 

pplication for a carry business l i c e n s e  and seeks a n  order  of 

his court directing respondent to issue such license to 

letitioner. 

I. APPLICABLE LAW 

A. CPLR Article 78 S t a  ndard of Review 

Pursuant to CPLR § 7 8 0 3 ( 3 ) ,  this court's review of the 

,icense Division's determination must be limited to whether the 

.ecision: 

was made in violation of lawful procedure, was 
affected by an error of law or was arbitrary and 
capricious or an abuse of discretion . . . . 

CPLR § 7 8 0 3 [ 3 ] ) .  An agency determination is arbitrary and 

apricious if it is without rational basis. ( P e l 1  v. Board Q E  

duc.r 34 NY2d 222, 231 [1974]). The arbitrary and capricious 

6 
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:tandard set f o r t h  in CPLR § 7 8 0 3 ( 3 )  chiefly “relates to whether 

L particular action should have been taken or is justified . . . 

lnd whether the administrative action is without foundation in 

iact.” (L). Where a rational basis in the record exists for 

:he agency action, its determination is dispositive and the 

ludicial function is at an end. (Sullivan Co untv HaLness Racinq 

hs’n Inc. v. Gusser  , 30 NY2d 2 6 9 ,  277-278 [1972]; TOC kwotte n 

i s soc . ,  LLC v. N e w  York S t a  te Div. of Rous . & Cmtv, Renewal 1 7  

1D3d 453 Dept. 2 0 0 4 1 ) .  A reviewing court in an Article 78 

iroceeding “may not overturn an agency’s decision merely because 

-t would have reached a contrary conclusion.” (Sullivan Countv 

larness Racins Ass’n Inc. v. Glasser, supra  at 278 [ c i t a t i o n  

imittedl). The court’s review is “confined to the facts and 

record before the agency” (Yarbouqh v. FrancQ, 95 NY2d 3 4 2 ,  3 4 7  

[ 2 0 0 0 ]  ; S l e s i n g e r  v .  Dey) t, of Housinq Preservatjon an d 

levelopment, 39  AD3d  246 [lSt Dept. 2 0 0 7 ] ) ,  and is limited to an 

?xamination of questions of law. (Pel1 v. Bd. of Educ., suprar 

34 N Y 2 d  at 230). Where the agency is acting within i t s  

iuthority, i t s  judgment is entitled to deference. (Tockwott~p 

I S S O C .  , LLC v. N e w  Y o r k  State Div. of H O U S .  & C mtv. R enewal, 

;upra, 7 AD3d at 4 5 3 ) .  Nonetheless, judicial review of an 

idministrative determination is limited “solely to the grounds 

-nvoked by the agency, and if those grounds are insufficient or 

.mproper, the court is powerless to sanction the determination 

7 
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)y substituting what it deems a more appropriate or prope r  

)asis. I’ (Trump-Eau itable Fifth Avenue Co. V. Gliedman, 57 NY2d 

588, 593 [1982]). 

B. Adminjstrative Provisions Relatins to Firearms in New 
York Citv 

The issuance of a pistol license is not a right, but a 

I r i v i l e g e  subject to reasonable regulation. (Kaplan v. Bratton, 

!49 AD2d 199, 201 [lZt Dept. 19981). The Commissioner of the 

qew York Police Department (“Commissioner”) acting through the 

Licensing Division h a s  broad discretion in determining whether 

L O  issue such a license. (Servedio v. Bratton, 268 A D 2 d  356 

[13t Dept. 20001; Matter of St. Ohiirra v. Colucci, 67 AD2d 1104 

[ 4 t h  Dept. 19791 ) . 

Section 10-131 of the New York City Administrative Code 

Jests  in the Commissioner the authority to grant licenses for 

:he keeping or carrying of pistols within the City of New York 

in accordance with article 400 of the Penal Law. Section 

100.00(2) (f), to the extent relevant here, provides: 

A license f o r  a pistol or revolver . . . shall be issued to 

. . .  

(f) have and carry concealed, without regard to employment 
or place of possession, by any  person when proper cause 
exists for the issuance thereof . . . . 

(Penal Law §400.00[2] [f]) 

Title 38, section 5-02 of the Rules of the City of New York 

8 
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. _ _  ... . .. . . . .. . 

"RCNY") governs the issuance of premises licenses f o r  handguns 

.nd also applies to carry licenses. It provides in pertinent 

)art: 

The applicant shall: 

. . .  

(c) Disclose whether s/he has been the subject or recipient 
of an order of protection or a temporary o r d e r  of 
protection; 

. . .  

(9) Reside or maintain a principal place of business within 
the confines of New York City; 

(h) Be an applicant concerning whom no good cause exists 
for the denial of such  license . . . . 

( 3 8  RCNY 55-02). 

The regulations further require that a licensee immediately 

report to the License Division any arrest, change of business or 

residence address or receipt of an order of protection. (38 RCNY 

55-22[c1). The License Division is permitted to examine and 

zonsider sealed criminal records in the course of determining 

whether an applicant should be granted a handgun license. (CPL 

§160.50[1] [d]). Additionally, carry business licensees are 

required to be familiar with the rules and regulations governing 

i t h e i r  licenses. (38 RCNY §5-33). 

Section 5-03 of Title 38 provides t h a t  i n  addition t o  these 

equirements, an applicant seeking a c a r r y  business license must 

"proper cause" f o r  the issuance of such license p u r s u a n t  to 

9 
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PL s400.00(2) (f). (38 RCNY 55-03). Proper cause is determined 

from a “review of all relevant information bearing on the 

claimed need of the applicant for the license” ( & I ,  and it is 

the applicant who bears the burden of demonstrating that he or 

she has “’a special need for self-protection distinguishable 

from that of the general community or of persons engaged in the 

same profession.‘” (Kaplan v. Bratton, supra, 249 AD2d at 201, 

motins Klenoskv v. New Y o r k  Citv Police Dept. ,  75 AD2d 793 [19t 

Dept. 19801, a f f ’ d ,  53 N Y 2 d  685 [1981]). The regulation lists 

as one of two factors relevant to establishing proper cause: 

(a) Exposure of the applicant by r e a s o n  of employment or 
business necessity to extraordinary personal danger 
requiring authorization to carry a handgun. 

(38 RCNY §5-03[a]). By way of example, the provision offers 

employment requiring the applicant routinely to engage in 

transactions involving substantial amounts of cash. (&I-). 

Documentary proof  of such routine responsibility is required. 

111. DISCUSS I O N  

The issue before this court is whether the determination of 

the Commissioner, acting through the Licensing Division, which 

denied petitioner‘s 2006 carry business license application was 

arbitrary and capricious, an abuse of discretion or legally 

zrroneous. 

In this case, this c o u r t  must examine the determination of 

khe licensing agency which is the subject of this proceeding, 
I 
I 

I 
I 

I 
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namely, the January 31, 2007 notice of disapproval after appeal 

issued by License Division Director Prasso, in terms of t h e  

grounds asserted for the determination (Trump-Equitable Fifth 

Avenue Co, V. Gliedman, supra), and determine whether the ruling 

had a rational basis in the record and was in accordance with 

applicable law. 

V. Board of Educ,, supra; Sullivan Countv Ha rne$s Racinq Ass‘n 

Inc. v. Glasser, supra; Slesinqer v. Dept, of Housinq 

preservation and Develop m e r i t ,  supra) . Here, Director Prasso‘s 

2007 notice of disapproval cited two g r o u n d s  for denial of the 

carry business license, those being petition r’s failure to 

abide by License Division rules which resulted in the 

cancellation of his earlier: license, 

“insufficient funds” in performing his business duties to 

(CPLR § 7 8 0 3 [ 3 ] ;  Yarbouuh v. Franco, supra; Pel1 

and his involvement with 

qualify for a carry license. 

separately. 

Each ground will be examined 

A. Rules Violations 

Although this case has a long, and sometimes inconsistent 

history, the rule violations referenced in the first ground 

cited in the 2007 Prasso notice of disapproval are specified as 

being those which resulted in the cancellation of petitioner’s 

first license. Those violations are the Ones set f o r t h  in the 

recommended findings and conclusions of Hearing Officer Shields 

and adopted by the Executive Officer and conveyed to petitioner 

11 
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n the 2006 Prasso final determination letter.3 As noted, they 

nclude findings that petitioner had changed his home address 

ithout notifying the Licensing Division, that he had failed to 

amiliarize himself with the rules and regulations governing his 

ermit, and that he had failed to notify the Licensing Division 

f his arrest and of the temporary order or protection.4 

Verified Answ., Exh. A ) .  As noted by Shields, any violation of 

he rules governing licenses may result in license suspension or 

evocation. (38 RCNY 55-21). 

The record before Hearing Officer Shields, in which 

xecutive Officer Endall concurred and upon which Director 

rasso relied in issuing his 2007 notice of disapproval, 

upports the agency's conclusion that petitioner violated the 

ules governing his carry license. Specifically, petitioner 

dmitted to Investigating Officer Levine that he had changed his 

ome address to Nassau County in 1986 without making an 

mediate report of that fact to the License Division as 

On this review pursuant to CPLR § 7 8 0 3 ( 3 ) ,  this court is 
onsidering the 2007 denial of petitioner's 2006 license 
pplication, and not the 2006 cancellation of his original 
icense and the 2004-5 hearing record underlying it made before 
earing Officer Shields. The instant decision considers whether 
he 2007 determination, which was based, in p a r t ,  on t h e  2005 
Inclusions, was arbitrary and capricious or in violation of law. 

The additional ground cited by Hearing Officer Shields, that 
petitioner no longer maintained a principal place of business in 
New York City, had been cured by the time he filed the instant 
application. (Verified Answ., Exh. B). 

12 
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required by 38 RCNY §5-22(c) (2). (Verified Answ., Exh. A). 

S u r t h e r ,  he again violated agency rules by neglecting to prov ide  

3n immediate report to the agency of his arrest and the issuance 

If the temporary order of protection. (38 R C N Y  §§5-22 [ c ]  [l] , [ 8 ]  ; 

3-30 [ c ]  [ll , [ d ] )  . 

3ivision upon its receipt of notice f r o m  the Division of 

2 r i m i n a l  Justice Services. The record supports Shields' 

zonclusions that petitioner failed to familiarize himself with 

t h e  rules and regulations promulgated by the Police Department 

izrhich are applicable to his license. (38 RCNY 5 5 - 3 3 ] .  Violation 

of t h e  rules limiting handgun possession s u b j e c t s  the license 

holder to possible suspension or revocation of the license (38 

R C N Y  55-21), as found by Officer Shields. 

The arrest only became known to the License 

Under these circumstances, respondent rationally relied on 

these undisputed violations by petitioner of the conditions of 

his handgun license in making the finding that Morawiec failed 

t o  abide by License Division rules governing his 

court's review is at an end once a rational basis, such as a 

rules violation, is found for the agency's determination. (a 
Ricatto v. K e l l v ,  303 AD2d 240 [lst- Dept. 20031; Trimis v. N e w  

York  C i t v  Police Derst., 300 AD2d 162 [13t Dept. 20021; 

Abramowitz v. $ a f i r ,  293 AD2d 352 [lgt Dept. 20021). F o r  this 

reason, the petition must be denied and t h e  proceeding 

dismissed. 

license. This 

13 
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B. J n s u f f i c i e n t  Funds 

The second ground in the 2007 Prasso notice is that the 

3etitioner did not demonstrate that he handled sufficient funds 

In a routine basis to j u s t i f y  the issuance of the permit. 

Petitioner claims that he has demonstrated “proper cause” for 

the issuance of a carry business license in that, as a landlord 

rJho collects rent, he carries substantial amounts of cash  with 

nim and makes bank deposits. As noted, in order to establish 

“proper cause” within the meaning of PL §400.00(2) (f), 

9etitioner bears the burden of showing that he has a special 

need for self-protection distinguishable from others in the 

general community or in the same profession as petitioner. 

(Kas lan  v. Bra tton, Supra; Matter of Klenoskv v, NYC Police 

pept., suBra), and that such special need may be established by 

documentation of the carrying of substantial amounts of cash. 

Where the applicant fails to make such a showing, denial of the 

license will be upheld. (See Martinek v .  Keyik, 294 A D 2 d  221, 

222 [Pt Dept. 20021 [expressed fear of petitioner, a bank 

president, of traveling through high crime areas transporting 

large sums of cash held “too vague” to establish “proper 

cause”]; Williams v. Bratton, 238 AD2d 269, 270 [lgt Dept. 

1997][real estate and estate attorney’s documentation of amount 

of sums carried, totaling less than $74,000 in certified and 

bank checks, determined to demonstrate \‘low cash flow“ 

14 
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insufficient to establish \\proper cause”] ) . 

Here, petitioner proffered documentation of his bank 

jeposits, which totaled $48,432.78 over a six-month period 

(Verified Answ., Exh. C). The License Division analyzed this 

showing in terms of the average amount transported on a daily 

3asis, which amounted to less than $1000, and concluded that 

3etitioner carried insufficient funds to establish special need 

2nd proper cause. 

Petitioner has clearly made a far greater and more detailed 

showing than did the applicants in Williams and Wirt inek of his 

responsibility f o r  transporting thousands of dollars in cash on 

a regular basis, in that he provided copies of deposit receipts 

showing that he made bank deposits averaging $25,491 in cash 

each month. (m Verified Answ., Exhs. C, D). The 

investigator‘s conclusion that these deposits were “sporadic” 

(Verified Answ., Exh. D) is contradicted by the record. 

Petitioner has been engaged in this same business involving the 

same properties and the same responsibilities since he first was 

granted a carry license in 1985. And the fact that he was 

etitioner did have a special need f o r  a handgun in connection 1 
bith his business duties of transporting these very same (OF 
! 

! ’  

issued a license by respondent, and regularly secured its 

renewal by respondent until 2003, strongly suggests that the 

l o l i c e  Department had f o r  eighteen years concluded that 

15 
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ikely smaller, given the conditions of the New York C i t y  

,esidential real estate market during the past two decades, of 

fhich this court can t a k e  judicial notice) amounts of cash, and 

rad shown proper cause for the issuance of a carry business 

icense. Moreover, respondent has nowhere indicated the 

rbjective standard by which it determines the d o l l a r  amounts of 

:ash necessary to be deemed "sufficient" to establish special 

ieed. 

The Williamg case does not persuade this court that 

Ietitioner has failed to make the necessary showing In that 

:ase, the applicant showed no more than that he transported two 

Tertified checks and a bank check involving one estate. Here, 

)y contrast, petitioner regularly-indeed, routinely, several 

lays each month-transports thousands of dollars in cash between 

l is  place of business and the several banks at which he 

iaintains accounts. Again, this showing had previously been 

ieemed sufficient by the Commissioner. 

Accordingly, I find that the second ground for denial of 

:he carry license, insufficient funds, is arbitrary and 

:apricious and without a rational basis in fact. It cannot 

Iroperly serve as t h e  basis f o r  denial of the carry business 

. icense to petitioner.5 

Hearing officer Shields did not cite insufficient funds as a 
)asis for cancelling petitioner's license. 

16 
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Nonetheless, because respondent has broad discretion to 

rant or deny licenses, and because the holder of a handgun 

icense is required to conform his or her behavior to the rules 

nd regulations governing the holding of such licenses, and 

ecause petitioner failed to do s o  in the particulars n o t e d  

bove, t h i s  court finds that respondent had a rational basis 

upported by law to render i t s  J a n u a r y  31, 2007 determination 

enying the issuance of the permit on the ground of the 

metitioner's failure to abide by the rules of the Licensing 

l i v i s i o n .  

v .  CONCLUSIQN 

For all the foregoing reasons, the petition is denied and 

his proceeding is dismissed. 

This opinion constitutes the decision, order and judgment 

)f the court. 

ENTER: 

Marky L: K a y ,  J . S . C .  

Iated: New York, New Yo 
November 23, 200 
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