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ON I112712007 

SUPREME COURT OF THE STATE OF NEW YOR - NEW YORK COUNTY 

I 'B 

Index Number : 112171/2006 - 

COMPENSATION RISK MANAGERS 

MELIKIAN, WILLIAM P. 
! vs 

INDEX NO. - 

Sequence Number : 001 MOTION SEQ. NO. 0 0 I 

SUMMARY JUDGMENT MOTION CAL. NO. 
- 

I ne following papers, numbered 1 to were read on this motion to/for 

PAPERS NUMBERED 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits _.. 

-_ Answering Affidavits - Exhibits 

Replying Affidavits 

Check one: FINAL DISPOSITION 1 -  I NON-FINAL DISPOSITION 
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SUPREME COURl  OF THE STATE OF NEW YOKK 
COUNTY OF NEW Y O N :  1AS PART 1 1  

COMPENSATION RISK MANAGERS, LLC, and 
ELITE CONTRACTORS TRUST OF NEW YORK, 

X .................................................................... 

Jndcx No.: 112171/06 
Plaintiffs, 

-against- 

WILLIAM P. MELIKIAN, ANNE MELIXIAN, ClTY 
OF NTiW YORK DEPARTMENT OF 
?’RANSYORTA?’ION, DIVISJONS OF HRLDGES, 
KISKA CONSTRUCTION COKPORATION U.S.A., 
U.S. REBAR OF NEW JERSEY, INC. and 
UNITE13 STATES REBAK, TNC., 

Defendants. 

Plaintiffs Compensation Risk Managcrs, LLC and Elite Contractors ‘Trust of Ncw York 

(hcreiriaPter “Compensation Risk”) nmve for summary judgment declaring that (1) the third- 

party action i-2~ common law indcinnification asserted against its insured is invalid as the 

dcfendant William I-’. Melikian (“Mclikian”) who is the plaintiff in the underlying action did not 

suffcr a “grave injury” utidcr Workers’ Coinpensation Law 1 1, and that (2) thcy are relieved of 

any obligation to defend and iiideniiiify under their Workers’ Coinpensation insurance coverage. 

Defendants Mclikian and Armc Mclikiaii (togcthcr “the Mclilkians”) and defendants City of Ncw 

York Dcpartmenl of ‘Transportation Divisions of Bridges (“the City”) arid Kiska Constructioti 

Corporation, USA ( “Kiska”) oppose the motion, which is denied for the reasons bclow. . 

Plaintiff Compensation Risk Managers, LLC is the workers’ compensation carricr for 

defendants [J.S. Rcbar OCNCW jersey and United Stales Rebar, TIIC. (togcther “Rebar”). Plaintiff 
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Elitc Contractors Trust of New York is a workers’ compensation trust fund. Rebar employcd 

Mclikian as labor foreman at a project to rccoiistruct and repair the Third Avenue Bridgc. Kiska 

was the general contractor on the project arid entered into a subcontract with Rebar to perfomi 

ccrtairi services on thc project. 

Melikian was injurcd on May 26, 2004, wbcii he was working bencath the Bronx side of 

the bridge, and was hit in the head with a 90 pound steel framc horse that was tluown from a 30- 

foot abutment oCthe bridge. Melikian was wearing a hard hat at the lime ofthe accident. 

According lo a report from his treating iicuropsychologisl, a s  a result of the accident, Melikian 

sufkred a traumalic brain injury and a subdural hematoma confirmed by M R 1  studies. He also 

sustained a facial laceration above the right eyebrow, loss of four front teeth, clamagc to his 

ccrvical and lumbar spinc and clamage to his right kncc. 

In January 2005, Melikian coiiiiiienccd an action in thc Supreme Coul-t, BJ-OIIX County ( 

Indcx No. h426/05) against the City and Kiska asserting claims for negligence and under various 

provisions o l the  Labor Law (hereinaftcr “the Bronx County”). In April 2005, the City and k s k a  

brought a third-party action agaiiisl Rebar asserting claims for cornmoii law and contraclual 

i ndctniiification, ’ 
Compensation Risk coninicnced this actioii in August 2006. Compensation Risk now 

moves for summary jiidgiiicnt on its complaint declaring that the claims assertcd in thc third- 

party action for comnioii law indemnity are invalid undcr Workers’ Cornpciisation Law § 11. In 

’The City and Kiska assert that tlic claims for contractiial indemnification are based 011 a 
provision in Rebar’s subcontract with Kiska, but that Rebar has gonc out o r  business and as of 
the datc of their subniission of opposition papers, Ikbar’s gciieral liability carrier has not come 
forward to provide covcrage on the contractual indemnity claims. 
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support of its motion, Compensation Risk relies on Melikian’s Bill of Particulars, and various 

ncurological evaluations of Melikian which it allegcs does not show that Melikian suffe,red the 

typc of catastrophic injuries that would render him pennancntly disabled. 

The City and Kiska oppose thc motion, asserting that thc rcpoi-ts relied 011 by Mclikiari 

show that Mclikian is pciinanently disabled arid uiiablc to work and that in  ariy cvent, they have 

not had an opportunity i n  the third-party action to have Melikian examiiied by a psychiatrist or 

a neuropsychiatrist and thcrefore this motion is prcmature. 

The Melikians also oppose the motion, and submit an October 30, 2006 report of Dr. 

Richard P. Bcnciidetto, a neuropsychologist, who reviewed Melikian’s incdical records relating 

to his diagnosis and treatment i n  connection with the i~ijuries suffercd as a result ofthc accident. 

With respect to Melikian’s prospects for future employmenl he writes that: 

Mr. Melikian’s vocational experience and training is an the arca of 
heavy construction. It is my understanding that his current and 
pci-~iianerit physical injuries and rclations limitations preclude him 
from returning to this foim of employment. 

At the same time, Mr. Melikian has sustained pennanetit brain 
irijury with his more significant deficits clustering in thc area of 
verbal nicmory while more mild deficits continue to be cxpressed 
within the area of auditory attention. Notably, h i s  significant 
impaimients within the sphere of auditory (verbal) ~ncinoiy and 
auditory attcntion make the prospect ofretraining in a sedentaly, 
cognitively dciiiaiidiiig vocation impractical if not impossible. 

For all practical intents and puiposes, from thc perspectivc of his 
current age2 and degrce of ~ieurocognitive coniproniise, Mr. 
Mclikian is permanently disabled and is not a candidate for 
vocational retraining. In point of fact, placing hiin in such a 

2Mr.. Melikian was 54 years-old at the time the report was wiitten. 
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situation would undoubtedly result in failurc which, in turn, would 
exacerbate and revive feelings of depression, hopelessness and 
anger wliich hc has struggle[d] so effortfully to contain and 
rcsolve. 

In rcply, Compensation Risk submits Mclikian’s deposition testimony to argue that 

Melikian coherent and alcrt, and that he has no riieinory loss. 

Discuss i on 

Workers’ Compensation Law scction 1 1 provides that an eniployer cannot be liablc on a 

claim Tor c~iiiiiioii law contribution or indciimitkation lo any third person for injurics to an 

cniployce acting within the scope of his or hcr employment, unless thc third pcrsoii provcs 

through competent medical evidence that the employee sustained “a grave injuiy.” Thc statute 

defincs “a grave injury lo mean only one or more of the following: death, permanent and total 

loss of use or aniputation of an ann, leg, hand or loot, loss of niultiple fingers, loss of multiple 

toes, paraplegia or quadriplcgia, total and permanent blindness, total and pennanent deafness, 

loss of nosc, loss o P  ear, pennaiient and scvere fdcial disfigurement, loss of an indcx finger, or rn 0 

acquired iiijurv to the brain caused bv an exteiiial physical force resulting in permanent total 

disability.” (cmpliasis supplied). 

The Court of Appeals has written that “‘[ ilnjuries qualifying as grave are narrowly 

defincd ...[ and] [tlhe words it1 thc statute are to be given their plain meaning without resort lo 

forced on unnatural inteiyretation.”’ Meis v. ELD Organization, LLC, 97 NY2d 714, 716 

(ZOOZ), ciuotinq, Caslro v. United Container Machinery Group, Tiic., 96 NY2d 398, 401 (2001). 

In Chstro, lhc Court of Appcals noted that Workcr Compcnsation I,aw $ 11 was amended Ior the 

purpose of limiting tort liability of employers who provide workus’ compensation covcrage, and 
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that ‘ L b [  t]he grave injuries listcd arc dcliberalcly both narrowly aiid completely dexrihed. The 

list is exhaustive and not illustrative; it is not intended to be extended abscnt furlher lcgislativc 

action.”’ Id., at 402 (emphasis supplied), quoting, Governor’s Mcni approving L 1996, ch 635, 

1996 NY Legis Ann, at 460). 

At issue here is whether Melikian suffkrcd “an acquired iiijuiy to the brain caused by an 

ezrtenial physical force resulting in penmilent total disability.” The Court of Appeals in Rubcis 

v. Aqua Club, Inc., 3 NY2d 408, 416 (2004), held that pciinaiient total disability under scctiori 11 

“‘relatcs to the injured party’s employability and not his or hcr ability to othcrwise care for 

himself or lierself in modem society.”’ citing, Wav v. Gcorge GrmtlinE Chcmung Contracling 

Cory., 289 AD2d 790, 792 (3d Dcpl 2001 j. Specifically, il held that lhc “lest ... for pernianent 

total disability under section 11 is OIIC of unemployability in m y  cnpuciiy.” Id., at 417 

(emphasis in the original). 

A proponent of a motion for summary judgment secking to dismiss a third-party claim for 

want of a g a v e  injury has the burden ofproving that the plaintiffdid not sustain a grave injury, 

and once this showing is made, the burdcn shifts to the opposing party to rebut this showing. SCc 

Fitzwrald v. Chase Manhattan Bank, 285 AD2d 487, 487 (2d Dept 2001).3 Here, cven assuming 

arwcndo that evidence submiltcd by Compcnsation Risk is sufficient l o  satisfy its burden of‘ 

‘Coinpcnsation Risk rclies on dictum in Tban-a v. Equipment Control, Inc., 268 AD2d 13 
(2d Dept 2000) to argue that on a third party defendant’s iiiotion [or summary judgment on the 
ground that plaintiff did not suffer a grave injury as defincd by section 11, the third-party plaintiff 
has thc initial burden of proving grave injury. Such reliancc, however, is misplaccd as the court 
addrcssiag the issue since Ihe dccisioii in haria v. Equipment Conll-01, Inc. have rejected its 
dictum, aiid have Pouiid that a third-par-ty delelidant is no1 rclieved o r  its burden on suriunary 
judgment i n  section 11 cascs. See e.g,- Filzccrald v. Chase Manhattan Bank, 285 AD2d at 487; 
Way v. Grantlinq, 289 AD2d 790 (3d Dept 2001 j. 
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demonstrating that Melikian’s brain injury was not a permancnt total disability such that would 

render him unemployable in any capacity, the report of Dr. Benendetto, a neuropsychologist, in 

which he indicates that Mclikiaii is not eniployablc is sufficient to rcbut this showing. Olszewski 

v. Park Tcirace Gardens, Iiic., 18 AD3d 349 ( I ”  Dept 2005)(reversing trial court’s dismissal of 

third-party c l a i m  for common law indeiiinification where record was insufficient to determine 

whcther plaintiff is -unemployable in any capacity). Moreover, contrary to Cornpcnsation Risk’s 

cliaractcrization, the Bill of Particulars allcges that Melikian suffered a trauiiiatic brain illjury that 

rcndercd him totally incapacitatcd from cniployment. In addition, Melikian’s deposition 

testimony submitted in reply does not cliininatc factual issues as to Milikian’s employability. 

Furtheirnore, as third-party plaintiffs have not had an opportunity in the third-party actioii 

lo have Melikian exaillined by a psychiati-ist or a neuropsychiatrist, this motion is premature. 

lbarra v. Euuipiiient Control, Tnc., 268 AD2d at 17 (in C ~ S C S  whew third-party plaintiff is no1 in 

possession of nicdical evidencc, suiimary judgment iiiotion should bc denied with leave to 

renew); Jablonski v. Fulton Comers Inc., 2001 WI, 1603044 (App Tern1 2d and 1 1lh Jud Dists 

10-19-0l)(where discovery has not becri coinplcted motion for summary judgnxnt disriiissiiig 

third-party cl ai 111 for ind ciiini fi ca t i 011 is preni at ure) . 

Ncxt, givcn the substantial idcntity of issues and parties involved in this action and the 

carlier coniiiienced Bronx action, and as the simultaneous pursuant of this action will result in 

overlapping discovery rcgarding thc Melikian’s condition, a sun s p o m  stay of this action is 

warranted pursuant to CPLK 2221 peiiding the resolution of thc Bronx action. 

FTalloran, I 6 1  A D Z  562, 564 (2d Dcpt 1990)(tiial court properly granted sua sponte stay of 

divorce proceedings subjcct to the detci-mination olreceivcrship procceding) ; Pappas v. Freund, 

Halloran v. 
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172 Misc2d 466 (Sup Ct NY Co. 1997)(sua sponte stay warranted where substantial identity 

exisled bctween pending feedcral action and state action based on issues of “cornj ty, orderly 

procedure, judicial economy arid discretion). During the stay, this action shall be marked off the 

calendar subject to rcstoration upon rcsolution of the Bronx action and upon IO days riotice to thc 

cou1-t arid all parties to this action. 

In vicw ol- thc abovc, it is 

ORDGIIED that the motion for summary judgment by plaintirfs Compensation Risk 

Managers, LLC and Elitc Contractors Trust of New York is denied; and it is turthcr 

ORDERED Ihat pursuant to CPLR 220 1 this aclioii is staycd during pending thc 

rcsolution of the action and third party action in Suprcme Court, Bronx County ( h d e x  No. 

6426/05); and it is l-urther 

ORDERED that this action is marked off the calendar subject to rcstoration upon 

rcsolution of the Bronx action and upon 10 days notice to to this action. 

DATED: Novembe&2007 
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