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T H E  CITY O F  NEW YORK, N E W  YORK CITY 
DEPAII‘I’MGNT OF E;,I)lJC.’ATION, and 
FORDHAM LJN I VERSITY, 

Incicx No. 
105137/06 

Mot. Scq.: 
002 

D IT C 1 S IO N/O R D E l i  

Plaintiff brings tliis action alleging, irztcr ulia, crnploymcnt + iiination, 
brcnch of contract and fraud arising from tcnniiiation oLher eiiiploymctit on&ccmber 
16, 2005. Defendants the City of New York m d  the Ncw Yorlc City Departmcnt of 
Education arid Joel Klcin, Chancellor ofthe Department of Education (“City”) iiiovc 
to dismiss the aIiiciided complaint pursuant to C‘PLK 32 I I (a)(7) on the grotinds that 
plaintiffs claims are barred by licr failure to filc a timely rioticc of claim. Dcfendanl 
F ~ m h n i  University also moves, by separate motion, to dismiss pi-suant to CTLR 
32 I I (a)(7) for I’lzilui-e to xtiitc a cxisc ol’action. Plainlif‘fopposcs City’s motion but  
docs iiot opposc defeiicinnt Fordham Univursity’s (“For-dliam”) motion. 

Plaintiff alleges xhc was accepted into the NYC Teaching Fcllows Progi-alii in 
mid 2005. She states that she satisfied her initial traiiiiiig and tcsting rcquirenients and 
was tiired by City as a teacher at Wadlcigh Secondary Scliool for Performing and 
Visual Arts (“the school”) As part ofthe Fellows Program, plaintiff was also enrolled 
in the Master’s Degrcc program a t  Fordham. IJI thc Fall of 2005, plainti 1’1‘was accuxcd 
of impropcr conduct by students and was rcmoved from the classroom. After an 
investigation conducted by the priiicipal, i t  was detorrniricd that plaintiff had cngaged 
in “verbal alwse” and “corporal puriislimcnt.” On Dcccmber 16, 2005 plaintiK was 
tci-tiiiIiatcd fi-om her job. 
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Plaintiff: who is Caucasian, alleges that thc pi-incipal and the guidance 
counselor at the school, who are both Al'rican Atiiericm, concocted a plan to have her 
tcrmitiatcd. Plaiiitiff allegcs that under the statute which fonned the Fcllows Program, 
City was obligated to employ her for three years and that the principal's findings, 
which led to her terrnination, were fiilse and without basis. 

On April 13, 2006 plaintiff filed her complaint and served City with a iiotice of 
claim 011 that same date. On February 12, 2007, plaintiff' moved for  :in order dceniing 
licr late noticc of claim timely servcd /iiijirpi-o 1 1 1 1 2 ~ ' .  The niolion was denicci by thc 
Honorable Sheila Abd~is-SaIaa~ii, because i t  was Iilcd beyond tlic one year statute of' 
liinitntions period for comiiicncing an action against the Departnient ot' Education. 

53813 ol'the New York Educatim Law state, in rclcvant part: 

No action or spccial proceeding, for any causc whatever . , , relating to 
district propcrty or propcrty of' schcools . . . or involving the rights or 
interests of any district or any such school sliall be prosecuted or 
maintained against any scliool district, board of educzition , . . uiiless it 
shall appear by and as an allegation i i i  thc complaint or ricccssary 
tiioviiig papcrs that a written verified claim upon which such an  action 
or special procccding is founded was presented to the governing body of 
said school district within three inontlis of thc accrual of sitch claiiii . . 

City, in support of its motion, argi ic~ that since leave to file a late noticc of 
claim was denicci, p1aintifFs action should TIOW be dismissed. Plaintiff, in opposition, 
argucs that not all of licr causes of action rcqiiii-e 3 notice or  claim. Specifically, she 
argues that no notice of claim is requircd for licr ( 1 )  breach of' contract claim; (2) 
f'e d e 1-31 c o 11s ti t 11 ti on a1 c 1 ai iii ; ( 3 ) em I:, 1 o y ni e 11 t di s c r i 111 i 11 3 ti on c 1 ai iii a 11 11 ; (4) c 1 a i m t li at 
may be converted t o  an hr-ticlc 78. 

CPLK 32 1 1 (a)(7) states: 

Motion to dismiss cause of action. A party may move for judgmcnt 
disiiiissing one or niorc caiiscs of action asserted against him on the 
grou11d that: 

(7) the pleading fails to state a ciiiisc of action. 
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Initially, plaintif'f's c l a im for brcach of contract required t i  timely noticc of 
claim to be filcd. Thus, tliosc claims are disriiisscd. (Pnrocbliid Biis Systcws, Inc. 11. 

Boiir-cl of'EclwLitioi~, 60 N.Y.2d 539[1983]). 

Plaintiff argues that although she does not cxplicitly niakc Federal clue process 
claims in  her complaint, slic made the statc duc process claim broad cnougli so that 
it would implicitly include violations under tlic Fcdcral Constitution. Claim "Four" 
of the anicnded complaint states, in rclcvant par-t: 

Plaintiff s expectation ol'contiiiued employment gave rise to a property 
intcrcst protected hy the Ncw York State Constitution. 'J'hc iiiduccmcnts 
and bencLits afforded to plaiiitiff by virtue ofthe NYC' Teaching Fellows 
program gave rise to a property intcrcst protected by the New York State 
Constitution. Accordingly, the City arid Department of Education could 
11 o t 1 e g a 1 1 y dcp r i v e p I ai nli ff o f t h o s e prop crt y i i i  t t: r cs t s w i t Iio tit a ff o r d i i i  g 
to plaintiff appropriate duc process . . . by virtue of the foregoing, the 
City, the Dcpartnient of Education and Klciii liavc violated plaintiff's 
rights under the New York State Constitution. 

Clainis brought for violation of due process under tlic New York State 
Ckmstitution require tlic filing of a timely noticc of' claim. (Soi4th S'ulirin Slrcet, I w .  
11. City ~ ~ ' N P M I  Yet-k, 68 N.Y.2d 474[1986]. T ~ L L S  the due process claims must be 
d i s i i i  is sed . 

Failure to file a tiniely notice of claim ['or an eiiiployment discr-iniination action 
which is brought under eitlicr statc or federal civil rights statutes shall be fiital unless 
thc action has been broiight to vindicate a public intcr-est.(Mills v. C h i r i t y  uf'Motiroc, 
59 N.Y.2d 307[1983]). Actions that vindicate a public intercst are o~ics that are 
broLight to protect an important right, which seek rclief for II similarly situated class 
of tlic public, and whosc rcsolution would directly affect thc rights of that class. (ld. 
nt 3 I I ) .  Herc, plaintiffs allegations against City rcfkr only to conduct against hcr 
iiiciividually. 'rhc hilLire to tiriicly filc a iioticc of claim 1-equircs dismissal of 
p 1 ain t i f 'fy s c h i  111 For eiiip I o y 111 t'ii t d i s cri m i 11 at i on. 

A notice of claim is iiot a condition prcccdciit to a special procccdiiig brought 
pursuant to CPLR article 78 seeking either judicial cnforccment or jirdicial revicw. 
(Conzniutzity Coutiseling & Mdiu f io i i ,  2007 WL 3293366[ 1 st Dcpt. 2007J;Piaggotie 
11. Bourd of Ediw,, Florul Pat.k-Hclli-ose Uiiioti FWP School Dist., 92 A.D.2d I O6[2nd 
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Dcpt. 1983]).Thus, plaintiff's third claim sounding as an article 78 claim rcmains. 

Whereforc i t  is hereby 

OKDERED that defendants thc: City of Ncw York and the New York City 
Dcpai-tinent of EdLication and Joel Klein, Chanccllor of the Dcpartment of Education 
motion to dismiss is grantcd and c l a i m  One, Two, Four, Five, and Six arc severed and 
dismissed as  against said cieftndants; and it is fiirthor 

ORDERED that dcfcndants arc dircctcd t o  serve an answcr to thc con1pIaint 
:is to the one surviving claim asserted as claim thrcc within 10 clays after servicc o f a  
copy of this order with notice of entry. 

I '  

EILEEN A. KAKOWEK, J.S.C. 
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