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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: IAS PART 22 

ALMA NOLASCO, 

Plaintiff , 
index No. 111864/05 

-against- 

CELESTINE TAXI, LNC., WAHID ZAMAN, MASS. 
ELECTRIC: CONSTRUCTION CO. and IIOZMENE 
MAKHANI, 

De f endari t. s 

I r i  thi s action to recover damayes for i n j u r i e s  allegedly 

sustained in a motor vehicle accident, the following motions a r e  

now before the c:o\irt.: (1) a motion by defendants Celestine Taxi., 

Inc. arid Wahid ilarnan (Zaman) (together, Celestine) for summary 

judgment dismissing the complaint, on the g r o u n d  that plaintiff 

does not meet the criteria for a “serious injury” under Insurance 

L a w  5 5201 (d) (mot. seq, no. 002); (2) a motion by defendants 

Mass Electric Construction Co. (Mass .  Electric) and Hozmcne 

Makhani (Makhani) for the same relief, also based on Insurance 

Law 5 5102 ( d )  (mot. seq. no. 003); and ( 3 )  anoth-r mnt . j .on  

brought by Celcstine for summary judgment dismissiny the 

complaint, on the ground  that there are no questions of fact 

concerning Celestine’s lack of liability in the a c c i d e n t .  On 

this motion, Celestine also requests that the court g r a n c  
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C e l e s t i n e  p e r m i s s i o n  t o  make , t h a t  summary j udgmen t  m o t i o n  a f t e r  

t h e  t i m e  t o  d o  s o  h a s  e l a p s e d  (mot.. s e q .  n o .  0 0 4 ) .  

On May 11, 2 0 0 5 ,  p l a i n t i f f  Alma Nolasco, a b a c k - s e a t  

p a s s e n g e r  i n  a t a x i  c a b  owned b y  C e l e s t i n e ,  and d r i v e n  h y  Zamari, 

was i n j u r e d  i n  ciri a c c i d e n t  i n v o l v i n g  a v e h i c l e  d r i v e n  by M a k h a n i ,  

a n d  owned b y  Mass. E l e c t r i c .  The a c c i d e n t  occurred on 7 9 t h  

S t r e e t .  at. o r  n e a r  i t s  i n t e r s e c t i o n  with Central P a r k  West, in 

M a n h a t t a n .  

P l a i n L i L f  was Laken t o  St. L u k e ’ s  l i o o s c v e l t  H o s p i t a l  b y  

ambulance. C o m p l a i n i n g  of pain i n  h e r  “ n e c k ,  l o w e r  b a c k ,  h e a d ,  

face, r i g h t .  s h o u l d e r  a n d  left. knee” ( P l a i n t i f f ‘ s  A f f . ,  ¶ 2), 

p l a i n t i f f  w e n t  f o r  t r e a t m e n t  t o  D r .  J o y c e  G o l d e n b e r g ,  commencing 

t h e  d a y  a f t e r  t h e  a c c i d e n t .  D r .  G o l d e n b e r y  i.s Board  C e r t . i f i e d  i n  

Physical M e d i c i n e  and R e h a b i l i t : . a t i o n  b y  t h e  S t a t e  of N e w  Yor-k, 

a n d  works at. C e n t r a l .  Park Physical M e d i c i n e  a n d  R e h a b i l i t a t - i o n ,  

P . C .  

P l a i n t i f f  made 4 0  v i 5 i t . s  to D r .  G o l d e n b e r g  i n  2005, 

u n d e r g o i n g  v a r i o u s  k i n d s  of  t r e a t m e n t s  r e l a t e d  t o  her injury. 

H e r  l a s t  visit b e f o r e  2 0 0 7  o c c u r r e d  o n  O c t o b e r  1 9 ,  2005. O r 1  July 

2 8 ,  2005, Plair-i l . iL-f wds s e e n  hy ari or-I:hopedic su~yeon, D r .  L e o n  

P o p o v i t z ,  f o r  e v a l u a t i o n  of  h e r  l e f t  s h o u l d e r .  On t h e  a d v i c e  of 

D r ,  Popovi t z ,  p 1 a i . n t i . f f  u n d e r w e n t  a r t h r o s c o p i c  s u r g e r y  t o  h c r  

l e f t  s1ioul.de.r on A u g u s t  2 4 ,  200.5, apparently t o  r e p a i r  a t e a r  i n  

t h e  a n t e r i o r  arid posterior l i p s  of  t h e  g l e n o i d  labrum.  
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P l a i n t i f f  r e t u r n e d  t o  D r .  G o l d e n b e r g  on F e b r u a r y  1 5 ,  2 0 0 7 ,  

f o r  r e e v a l u a t i o n .  I n  D r .  Goldenberg’s a f f i r m e d  r e p o r t ,  da t -ed  

Mar-c:h 3 0 ,  2 0 0 7 ,  Dr. G o l d e n b e r g  r e c o r d e d  p l a i n t i f f ’ s  c h i e f  

c o m p l a i n t s  a s  ‘\ [ c l o n s t a n t  p a i n  i n  the left s h o u l d e r  w i t h  w e a k n e s s  

a n d  s t i f f n e s s ,  C o n s t a n t  low b a c k  p a i n  w i t h  stiffness. The p a i n  

r a d i a t e d  a c r o s s  her h i p s ,  D u l l  n e c k  p a i n  w 1 t . h  s t i f f n e s s .  Thcl 

p a i n  r a d i a t e d  t o  the left s h o u l d e r ,  L e f t  p a i n  w e a k n e s s . ”  A f f .  i n  

Opp. t o  M o t . ,  A f f .  of  D r ,  G o l d e n b e r g ,  unnumbered  page 2 .  A s  a 

r e s u l t ,  p l a i n t i f f  c o m p l a i n e d  t h a t  

she c a n n o t  reacl-1 f o r  h i g h  t h i n g s  on  a she1 . f  due t o  l e f t  
s h o u l d e r  p a i n ,  depressi o n  d u e  t o  p d i n  and d e b i l i t y ,  S h e  
n e e d e d  a s s i s t a n c e  w i t h  h e a v y  h o u s e h o l d  c h o r e s ,  
decreased s e x u a l  r e l a t i o n s  d u e  t o  l o w  back  p a i n ,  
D i f f i c u l t y  wit.h p r o l o n y e d  w a l k i  rig, s t a n d i n g ,  s i t t i n g ,  
be n d i  rig, t w i ,s t i ng , d r  i v i n  g , s 1 e ep  i rig, upon c a  r r y i. n 9 - 
1 i f t . i n g - p u s h i n g - p u l l i n g  h e a v y  o b j e c t s ,  upon r a i s i n g  
from a c h a i . r  o r  b e d ,  when w a l k i n g  u p  o r  down s t a i r s .  

‘l’he m o v a n t s  i n  b o t h  of t h e  m o t i o n s  based on I n s u r a n c e  

L a w  5 5102 ( ( 3 )  claim t.kiat p l a i n t i f f  c a n n o t  est.al)li..;h t h a t  s h e  

s u f f e r e d  a “ s c r i o u s  i n j u r y ”  u n d e r  t h e  s t a t u t e ,  s u f f i c i e n t .  t o  

a l l o w  h e r  t o  c o n t i n u e  h e r  suit- at. l a w .  I n s u r a n c e  Law § 5 1 0 2  ( d )  

deriries “seriou:; injury” a s :  

p e r s o n a l  i . r i j u r y  w h i c h  resu l t s  i n  d e a t h ;  d i  s m e m b e r r n e r i t . ;  
s i y n i f i c a n L  d i s f i g u r e m e n t ;  a f r a c t u r e ;  loss 01 a fetus; 
p e r m a n e n t  loss of u s e  of  a body o r g a n ,  member,  f u n c t i o n  
o r  s y s t e m ;  p e r m a n e n t  c o n s e q u e n t i a l  1 i m i t . a t i o n  o f  u s e  of  
a body  o r g a n  o r  m e m b e r ;  s i g n i f i c a n t  l i m i t a t i o n  o f  use 
of a body function or s y s t e m ;  o r  a m e d i c a l l y  d e t e r m i n e d  
i r i j  u r y  o r  i m p a i r m e n t  of  a n o n - p e r m a n e n t  naLure which  
p reven t s  the i n j u r e d  person f rom p e r f o r m i n g  
s u b s t a n t i a l l y  a l l  of the m a t e r i a l  a c t s  wh ich  c o n s t i t u t e  
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such person’s usual and customary daily activities for 
not less than ninety days duririy the one hundred eighty 
d a y s  irnrnediately f o l l o w i n g  the occurrence of the  in] ury 
or impairment. 

As i n  any summary judgment mot ion ,  the moving defendant in a 

serious injury” case must e s t - a b l i s h  a prima facie ri.ght. to \ \  

judqmer-it. “by submittiny evidence demonstratinq t . h a t .  plaintiff did 

not sust.aj.n a se r ious  injury arising from a c a r  accident.. ’ I  

2’1’1ompso11 v A b b a s i ,  15 A D 3 d  95, 96 (1st Dept 2005). This may be 

accornpl. i.shed t . h r o u g t i  t .he  submi ss i  on of an affidavit of a doctor 

who examined the plaintiff, and reachcd a conclusion that no 

serious injury occurred. See Gaddy  v Eyler, 79 N Y 2 d  955 (1992). 

The burden then shifts to the plaintiff “to come forward with 

sufficient evidence to overcome dcfcndant’ s m o t . i o r i  by 

demonstrating that- she sustained a serious injury withi r) i.he 

meaning of the No-Fault Law.” Id. at 957. 

P l a i n t  iff‘ s claim to h a v e  s u s t a  ined a “serious injury” is 

apparent-ly based on t.hc parts of Insurance L a w  5 5102 (d) which 

define a serious injury as a “peImarient consequential limitation 

of use of a body o r g a n  o r  member” or a “significant limitation of 

use of a body function or system.” In seeking to defeat such a 

~ 1 . a i . m ’  defendants produce the reports of several doctors who 

examined plaintiff on defendants’ behalf. The essence (-11 Che 

reports is that plaintiff has made a full recovery from h c r  

alleged injuries; that her complaints a r e  only subjective in 

nature, and thus, insufficient to support the present action; and 
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that any deficit for which there is some objective evidence, suc:h 

as p 1 . a i n t i f f ’ s  alleyed lower back pain at the L5/S1 level, is due 

to causes unrelated to the 2005 accident. Defendants‘ 

presentation, as set. f o r t h  be low,  is sufficient to m a k e  a pr,i.ma 

facie case t.hat plaintiff h a s  r i o t  s u s t a i n e d  ;i serious injury. 

1 n i t i a l . l  y, defendant . s  pr(-)duce reports concerning injuries 

which plaintiff suffered in an earlier accident, in 2002. 

Defendarits no te  t 1 i a . t  p l a i n t i  f f complained of in] uries in 2002 

which arc similar to those purportedly suffered in the present 

accident., especial ly as to her c l a i m s  of pain a n d  limitation in 

her neck, hack and left shoulder. See Celcstine’s Not-ice of 

Motion, Ex. DD, Report of Dr. lsandr Dumesh; id., Ex. AR. 

Movants r e l y  on reports gcncratcd by an array of doctors: who 

examined plaintiff at defendants’ request. First, they produce 

the report. of Dr. fierbert Sherry, an orthopedic su.rgeon.  Id., Ex. 

W. Di-. Sherry examined plaintiff on March 15, 200.1. In his 

r e p o r t ,  he notes that, according to plaintiff’s medica l  records, 

p l a i . n t i . f f  had an MR1 examination o€ her left s h o u l d e r -  on June 15, 

2005 “ w h i c h  reportedly showed a tear of the glenoid labram and 

j oirit effusion. Id. at- 3. After extensive documentat ion of his 

firndings, Dr. Sherry concluded that “ [plhysical examinat-ion in 

our off ice reveals an excellent:. c1. i n i c a l  result: l r o m  the 

patient’s arthroscopic surgery performed on her left shoulder 

which has healed without residual.“ Id. at 4. 
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Next, defendants produce the report of Dr. Roger Bonomo, a 

neurologist, who examined plaintiff on March 16, 2007. Id., Ex. 

X. After review of plaintiff’s medical history since her 2002 

accident, Dr. Boinomo concludes t>haf: 

[tlhis history arid her normal neurological exam are 
c o n s i s t - e n t  with resolved forehead hematoma and n e r k  
strain. T h e r e  is no ohjectivc evidence of 
radiculopathy in L h e  neck or 1 ower h a c k .  The report.cd 
radiographic findings of degenerative changes in lumbar 
spine are not the c a u s e  of a n y  sympt-oms or t .he effect 
of any specific trauma. The reported EDS findings do 
not. ro r re l  ate with clinical or radiographic findings 
and should be disregarded. There j.s no documentation 
nf left shoulder trauma in records (if e i ther -  MVA. 
There is no disabi.1it.y. 

Id. at 4. 

Doctor Lewis Rothman, who reviewed plaintiff’s X-rays, CT 

scans arid MK1.c; from both 2002 and 2005, claims that they 

indicated most1 y normal findings, b u t  noted evidence on the 2002 

M R I  “01 chronic degencrative disease involving L5/S1 l e v e l .  This 

is manifest by disk desiccation. There is a superimposed disk 

herniat . ior i  at. that level as described above. ’ I  fle noted t -ha t .  this 

condition remained “essentially unchanged” by tihe tiirne of the 

2005 MRI. id., Ex. Y, at 2. Dr. Rothman found, with r e g a r d  to 

the 2005 M H l  of plaintiff’s left shoulder, that “Ltlher~ is 

evidence of minimal tendoni t.is involving the supraspinat.us 

Lendon. The examination is otherwi.se u n r e m a r k a b 1 . e .  In a 

e a r l i e r  M R I ,  t a k e n  on J u n e  15, 2005, Dr. KoLhman’s impression was 

ILhat Lhe M R T  was “normal.” Id. His final conclusion was thaL 
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“there was no e v i d e n c e  of a b n o r m a l i t y  i n v o l v i n g  t h e  c e r v i  ca.1. 

spine, 1,umbar spine o r  l e f t  s h o u l d e r  t h a t  c a n  be r e l a t e d  t o  a n  

i n j u r y  t h a t  o c c u r r e d  on o r  about: May 11, 2005.’’ Id. 

F u r t h e r  r e v i e w  o f  p l a i n t i f f ‘ s  r a d i o l o g i c  films b y  D r .  Howard 

H i r s h  (id., E x ,  H), i n c l u d i n g  h e r  MRI f r o m  J u n e  2 0 0 5 ,  showed t h a t .  

t h e r e  was ’\ [ d ]  i s k  degene ra t - .  j on, s p o n y l o s i s  a n d  r e t r n l i s h t e s i s  a t  

L 5  on  51. C h r o n i c  d i s k - r i . d g e  comploc a t  L 5 - S 1  js clearly 

1or.igst .andi r i q  a n d  d e q e n c r a t i v e  i n  nat_ure,  d e v e l o p i n g  o v e r  many 

years. T h e r e  are no p o s t - t - r a u m a t i c  c h a n g e s  n o t e d ,  a n d  n o t h i n g  

t h a t  should b e  c o n s i d e r e d  c a u s a l  1 y re1 a t e d  t.o t h e  i . r ic ident_ o f  

5 / 1 1 / 0 5  [ e m p h a s i s  i n  o r i g i n a l ]  . “  Id. at. 1. 

Dr. G r e g o r y  M o n t a l b a n o  c o n d u c t e d  a n  o r t h o p e d i c  exarnj.r iat  i (in 

of  p l a i n t i f f  on July 7 ,  2 0 0 6 .  A f t e r  L a k i n g  p l a i n t i I f ’ s  h i s t - o r - y ,  

a n d  a f t - e r -  e x t e n s i v e  e x a m i n a t i o n ,  a n d  r e v i c w  of  t h e  r e p o r t  of D r .  

H i r s c h ,  D r .  M o n t a l b a n o  c o n c l u d e d  that, i n  his o p i n i o n ,  p l a i n t i f f  

“ s u f f e r e d  f r o m  a left. s h o u l d e r  ’ imp ingemen t  syndrome‘ a s  

d e s c r i b e d  b y  Dr. Hirsch which i . r ;  a c o n q e n i t a l / d e y e n e r a t i v e  

c o r i d i - t i o n  i n  n a t u r e  alnd i s  n o t  a r e s u l t  o f  a n  a c u t e  injury arid 

t h e r e f o r e  i n  my o p i n i o n  was n o t  c:aused by t h e  a c c i d e n t . ”  Td., 

Ex.  N ,  aL  2. A s  t.o p l a i n t i f € ‘ s  lower b a c k  p a i n ,  a n d  i n  light of 

the J u l y  2 0 0 5  M R . 1 ,  a s  r e a d  b y  D r .  H i r s c h ,  D r .  M o n t a l b a n o  

c o n c l u d e d ,  a s  had D r .  H i r s c h ,  t.hat t h e  “ c l i n i c a l .  e x a m i n a t i o n  of  

t h e  l u m b a r  s p i n e  l.otJ.ay shows no s i g n i f i c a n t .  o b j  e c t r i v e  

a b n o r m a l i t i e s  w i t h  L u l l  axial r a n g e  of  m o t i o n ,  n o  muscle spasm 
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and no neurological abnormalities, “ and that any “wear and t.ear” 

of tLke area was caused by p l a i n t : . i f f ’ s  occupation a s  a dancer. 

Id. at 3 .  

Finally, Dr. Edward M. Weiland, a neuroiog i st.., examined 

plaintiff on May 25, 2006. He ]not-ed that plaintiff complained of 

lower  back pai l? ,  and pain in her left shoulder “ w i . t . t i  weight 

b e a r i . n y  rmneuvers .”  Id., Ex K, at. 2 .  He discerned, among o t - h e r  

observations, that plaintiff had ful .1.  r a n g e  of rnot-iori of the n c c k  

and both shoulders. After an extensive examination, Dr. 

Weiland’ s “ impress i .on”  was t h a t  p1.ainti ff‘ s head trauma, cervical 

sprain, lumbosacral sprain were all resolved, and that her 

I i e u r o l . o y i  c a l  examination was “normal. I’ Id. at 3. He concluded 

that he found no neurological defects, and that “I see nu ~ e d : i o r ~  

why the claimant should not be a h l e  Lo per€orm activities of 

daily living and continue gainful. employment activities, without 

restrictions, from a neurological perspective, based upon t-he 

physical examination findings noted today.” Id. He found that. 

s h e  had no neurological residual of permanent d i s a b i l i t y  at that 

time. Id. 

‘The Court of Appeals has sLal.ed, in L i c d 1 . i  v Elliott (5.1 

NY2d 230, 236 [1982] ) , t h a t  \ \  [t] here can be I i.t.t:.le doubk that t h e  

purpose of enacting an objective v e r b a l  definition of serious 

i n j u r y  was to significant.1.y reduce t h e  number of automobile 

personal i n j u r y  accident c a s e s  1 , i t i g t i t e d  in the courts, and 
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thereby h e l p  conta in the  ric)-€ai.ilt premium [internal quo ta t - io r - i  

marks and citation omitted] . "  S2e also Scheer v Koubsk, 70 NY2d 

678 (1987) ; Lopez v S e n a t o r e ,  65 NY2d 1017 (198.5). To further 

this goal, the Court of Appeals has determined t.htlt t-here must be 

objective proof of a plaintiff's injury, and t-hat. "Subjective 

complaints alorie ar-e  r iot  s u f f i . c i  e n t .  " Tonr'e v A v i s  R e n t  A Ta.r 

S y s t a z s ,  I I I C .  , 98 N Y 2 d  345, 351 (2002). However,  "[aln expert's 

q u a l i 1 : ~ t i v %  assessment of a plaintiff's condit-ion also may 

s u f f i c e ,  provided that the evaluation has an objective basis and 

compares the p l a i n t - i f f '  s l i m i t - a t i o n s  t.o t.he normal function, 

pu'pose ani3 use of the a f f  cctcd hody organ, member, f u n c t i o n  (:IL 

s y s t e m  [ernphasi..? in original] . " 1'0'. "Whether [plaintiff] c a n  

demor1st.rat.e the existence of a compensable serious injury depends 

on the quality, yiiar1ti.t .y and credibility of admi ssi k11 e evidence. I' 

M J I I K - ~ ~ U P  v W a r s h a w  Woo.len Associates, Inc., 297 AD2d 519, 520 

(1st Depll 2002). 

F l a i r i t i f f  irelies solely on [:he 2007 report 01 D r .  

Goldenhery. Although a p l a i n t i f f  s docti)r's re1 i a n r e  o r 1  un:;worn 

inedical reports o r  tiests, prepared by other doctors, is usually 

ir . isi iffic, ieri t .  ( T o t t o  v JND CoIicr?Le & B r , i c k ,  I I I C . ,  41 A D 3 d  415 [2d 

Dept 20071; Thompson v Abbdsi, 1 5  A D 3 d  9 5 ,  s u p r a ) , D r - .  Goldenhery 

properly relies on the CT scans, X-rays aii'd MRIs which plaintiff 

has had over the years, because the results of these reports were 

ut.<. 1 i zed by defendants' examining doctors. Gibson v Tordoya,  
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A D 3 d  -- , 2007 WL 3209614 ( 2 d  Dept 2007). 

Nevertheless, plaintiff’s evidence is insufficient. to evade 

dismissal of her complaint, because her evidence is “limited to 

con(:: 111 5 cj r y a s 5 e r (. i 01-1 s 1. a i 1 n red t o niee t statutory re y u i reme n t s . ” 

Lopez v Senator? ,  65 NY2d at. 1 . 0 1 9 .  Her doctor‘s report merely 

recounts plaintiff’s subjective complaints, and  o€fer:; the 

conclusory d i  ayr1osj.s  t h a t .  the plaintiff has limitations due to 

p a i n  arid s l - i f f n e s s .  Her prognosis is that thesc problems will 

persist., and that plaintiff‘s loss of use in h e r  spine and left 

shoulder is permanent. Although the report contains a list of 

rarnge cif mot . i .on tests, Dr. Goldenbcrq does n o t  discuss their 

siqnif icance, if a n y ,  and the presentation is inadequate. S s e  

B a n d o i a n  v Berns te in ,  254 A D 2 d  205 (1st Dept 1998). The mallter 

of the similarities between the injuries allegedly sustained in 

2002, and t h o s e  allegedly susl:ai ried in 2005, is nowhere 

addressed. 

N o r  does Dr. Galdenberg  or plaintiff explain t-he g a p  in 

pl  a i n t i . f f ’ s  treatment between 2005 aiid 200’1. Such an unexplained 

q a p  can be held against a plaintiff claiming to have sustained a 

I - i  u1.1.:; i . r i j u i - y .  Td. “Whi1.z- a zcssat.ion of treatmznt is: riot 

dispositive -- the law surely dcjes n o t  r equ i r e  a record of 

needless treatment in order to survive summary judgment. - -  a 

plaintiff who terminates therapeutic measures following the 

accident, while claiming ‘serious injury, ’ must offer some 

[* 11 ]



r e a s o n a b l e  e x p l a n a t i o n  for h a v i n g  done s o .  ’ I  Pomm?I1s v P z r z z ,  4 

NY3d 566, 574 ( 2 0 0 5 ) .  A l t h o u g h  p l a i n t . i f f ‘ s  a t t o r n e y  r e l a t e s  t h a t  

p l c l i n t . j . f f  c;ould nc l o n g e r  afford t - r e a t m e n t  a f t e r  2 0 0 5 ,  h i s  

a l l c z q a t i o r i s  of f a c t  a r e  not .  probative ( s e c  Guzman  v Mike’s Pip? 

Y a r d ,  35 A D 3 d  266 [].st. Dept. 20061 ) , and p l a i n t i f f ,  i n  h e r  

a f f i d a v i t ,  fails t o  a d d r e s s  t h e  m a t t - e r .  I n  s h o r t ,  p l a i  r i t - i f f  

f a i l s  t o  o f f e r  a d m i s s i b l e  proof t h a t  s h e  s u s t a i n e d  e i t h e r  a 

“ p e r m a n e n t  conseyueri t . ia1 l i m i t a t  i o n  of  use o f  a body  o r g a n  o r  

member” or a “ s i g n i f i c a n t  l i m i t a t i o n  of use of a body f u n c t i o n  or 

s y s t e m .  ‘ I  D e f e r i d a n t s ‘  m o t i o n s  b a s e d  011 I n s u r a n c e  T , a w  5 5 1 0 2  ( d )  

a r e  g r a n t e d .  

Recaiise t h e  a c t i o n  m u s t  bc d i s m i s s e d  d u e  t o  p 1  a i r i t i f  f’ s 

failure t o  produce ev<.der ice  o f  a s e r i o u s  i n j u r y ,  Ce le s t ine ’  5 

t a r d y  m o t i o n  t o  d i s m i s s  t h e  c o m p l a i n t  based on  i t s  alleged lack 

of l i a b i l i t y  n e e d  n o t  be a d d r e s s e d ,  and i s  d e n i e d  a s  moot .  

A c c o r d i n g l y ,  i t  i s  

O K D L R E D  t h a t  t h c  m o t i o n  o f  d e f e n d a n t s  Cc le s t - ine  ‘ T a x i . ,  I n c .  

a n d  Wahid Zaman f o r  summary judymenl :  d i s m i s s i n g  t.he c o m p l a i n t .  

( m o t .  s e y ,  n o .  0 0 2 )  i s  g r a n t e d ,  w i t h  costs a n d  d i s b u r s e m e n t s  t o  

t h e s e  defendants as t a x e d  b y  t h e  C l e r k  of t h e  C o u r t . ,  upon 

s u k m i s s i o n  o f  a n  a p p r o p r i a t - e  bill. o €  c o s t s ;  arid it: i s  f u r t h e r -  

O R D E R E D  t h a t  t h e  mot:ion brought b y  d e f e n d a n t s  Mass.  E l e c t r i c  

C o n s t r u c t  i o n  Co. a n d  Rozmene M a k h a n i  f o r  summary j u d q m e n t  

c i i s r n i s s i n q  t h e  c o r n p l a i n t  ( m o t .  s eq .  ncj. 0 0 3 )  i s  g r a n t e d ,  wj . t .11  
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cos t s  a n d  d i s b u r s e m e n t s  t o  t h e s e  d e f e n d a n t s  a s  t a x e d  b y  t h e  

C l e r k ,  upon s u b m i s s i o n  o f  a n  a p p r o p r i a t e  b i l l  of  costs; a n d  i t  i s  

f u r t h e r  

ORDERED that:  Lhe secorid m o t i o n  b r o u g h t  b y  d e f e n d a n t s  

C e l e s t i n e  'Taxi., Inc. and Wahi.d Zaman f o r  s u m m a r y  judgment. 

d i s m i s s i n g  t h e  cornpla in t  (mot .  seq.  no. 0 0 4 )  on t h e  i s s u e  of  

l i a b j . l i t y  i s  d e n i e d  as moot.; a n d  i t  j.s f u r t h e r  

O R D F R E D  t h a t  t h e  C l e r k  is dj.rect:ed t o  ent-er judgmen t  

a c c o r d i n g l y .  

Dat-ed: November 19, 2007 

E N T E R  : 

NOV 1 9  2007 
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