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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: IAS PART 55 

X 
________________I_________l_l__ - I - - - - - I 

BROWN BARK I, L . P . ,  as succes~or in 
i n t e r e s t  to BANK OF AMERICA, N.A., 
successor in interest to FLEET BANK, 

Plaintiff , 
INDEX NO. 601009/2007 

- aga ins t -  

UEC I S IO ANDRES NUNEZ, indivldually and d/b/a 
ANDKES CLEANERS, 

Defendant.  

. . . . . . . . . . . . . . . . . . . . . .  - l - - _ w _ l _ _ _ _ _ l _ _ _  X 
JANE S .  SOLOMON, J. 

In t h i s  a c t i o n  to collect an amount borrowe 

revolving line of credit, p l - a i n t i f f  Brown 

Successor in i n t e r e s t  t o  Bank of America, N.A., successor in 

i n t e r e s t  to Flee t  Bank ("Plaintiff"), seeks a default judgment 

aga ins t  Andres  Niinez, individually and d /b / a  Andres Cleaners 

("Defendant"). The motion is decided as follows. 

On or about May 26,  1995, Defendant  entered j n t . 0  an 

Easy Business B a n k i n g  Secured  Line of C r c d i t  Agreement 

"Agreement") w i t h  the bank then known as Fleet Bank. 

Agreement evidenced a line of credi t  on a demand basis for 

Defendant's borrowing needs, allowing him to horrow, repay and 

re-borrow up to a maximum principal s u m  of $50,000 " u n t i l  the 

(the 

The 
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B a n k ' s  decision to collect the balance due on the [amount 

borrowed] and/or  termination of the Bank's  commitment upon the 

Occurrence of an Event of Default.' '  

Paragraph (I) ( 8 )  of the Agreement s t a t e s  t h a t  "[alfter 

t h e  occurrence of an Event of D e f a u l t  all principal and o t h e r  

amounts outstanding and payable under  this Agreement shall hear 

i n t e r e s t  a t  the r a t e  of sixteeen percent (16%) per annum until 

pa id  in full. Interest shall be calculated on t h e  basis of a 

360-day year  using the a c t u a l  number of days e lapsed."  Paragraph 

( I I ) ( l O )  p rovides  fur a late fee e q u a l  to f i v e  percent of any 

payment not paid w i t h i n  t e n  days of i t s  due date. Paragraph 

(VII) (4) o b l i g a t e s  Defendant to pay reasonable attorneys' fees 

and expenses i n c u r r e d  in collecting amounts due under  the 

Agreement. Finally, Paragraph  (VII) (10) permits F l . e e t  Bank t-n 

sell its rights under  the Agreement. 

On June 13, Z O O S ,  Fleet Bank merqed w . i t h  and i n t o  Bank 

of America, N.A., and Bank of America, N.A. acquired all of F l e e t  

B a n k ' s  right, title and interest in and to t h e  Agreement, and any  

account receivable or debt obligations relaLiny thereto, 

including, Fleet Bank's right to receivc all payments due  and t o  

become due  from Defendant. Then, on October 24,  2006, Bank of 

America, N.A., sold, assigned and t r ans fe r r ed  to P l a i n t i f f  a l l  of 
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its r i g h t ,  title and i n t e r e s t  in t h e  Agreement, and any account  

receivable o r  debt  obligation r e l a t i n g  thereto. 

Plaintiff submits no documentation evidencing 

Plaintiff's borrowing u n d e r  the Agreement, b u t  s u b m i t s  a copy of 

a n  Al longe  executed on November 2 ,  2 0 0 6  by a Bank of America 

Assistant Vice President, Kimberly H .  Blackwater, i n  c o n n e c t i o n  

w i t h  the s a l e  of the Agreement t o  Plaintiff. 

t h a t  i t  is  "attached and made part of that certain evidence of 

indebtedness dated  05/26/1995, t o g e t h e r  with all renewals, 

ex tens ions  and modifications, if any, executed and given by  

ANDRES NUNEZ DBA ANDRES C U l W E R  in the original amount of 

$50,000.00. It is to be read together w i t h  and  is hereby 

incorpora ted  by reference in the attached instrument and 

constitutes a n  i n t e g r a l  p a r t  thereof." (Emphasis in o r i g i n a l . )  

The Allonge states 

Plaintiff's Executive V i c e  President and Chiei 

Operating Officer James Hrebenar states t h a t ,  

of P l a i n t i f f ' s  i e c o l d s ,  a t  t h e  time of the t r a n s f e r ,  Defendant 

owed an outstanding balance  of principal and interest of 

$51,959.76 u n d e r  the Agreement, arid that Defendant has failed to 

repay this amount despite Plaintiff's demand t h a t  he do so. 

based on his review 

Plaintiff commenced this action on or around March 28, 

2007, by f i l i n g  a Summons and Complaint with t h e  N e w  York  County  

Clerk. There is an Affidavit of Service which states Defendant 
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was served p e r s o n a l l y  on April 5, 2 0 0 7 ,  a t  1 9 8 8  Amsterdam Avenue, 

N e w  York ,  N Y  10032, and proof thereof w a s  filed w i t h  t h e  C l e r k  on 

April 6 .  Plaintiff’s a t t o r n e y  s t a t e s  that he s e n t  an additional 

copy of t h e  Summons by first class m a i l  t o  Defendant  a t  t h i s  s a m e  

address on April 3.3. This address is t h e  one listed f o r  

Defendant i n  t h e  Agreement; P l a i n t i f f ’ s  a t t o r n e y  s t a t e s  it is 

Defendant‘s last known pl.ace of business and that Defendant’s 

actual residence is unknown. T o  date, Defendant has f a i l e d  t o  

answer or otherwise appear, and the time to do so has now 

expired. 

P l a i n t i f f  now moves under CPLR 5 3215 f o r  d e f a u l t  

judgment, s e e k i n g  repayment of $ 5 1 , 9 5 9 . 7 6  under  t h e  Agreement, 

p l u s  interest at a rate of 16% per annum from Oc tobe r  2 4 ,  2 0 0 6 ,  

l a t e  fees of $2 ,597 .99  (representing 58 of the outstanding 

balance of principal and interest n o t  timely p a i d ) ,  attorneys’ 

fees of $ 1 , 0 0 0  ( r e p r e s e n t i n g  five hours  of work at $200 per 

hour), p l u s  the costs and d i sbur semen t s  of this action. 

Plaintiff‘s attorney s t a t e s  t h a t  he served a copy of t h e  motion 

papers  on Defendant b y  f i rs t  c lass  mail on September 18, 2007 .  

Plaintiff has not e s t a b l i s h e d  a prima facie case to 

show that i t  i s  owed t h e  amount sought. The Agreement shows t h a t  

Defendant  established a line of c red i t  i n  1998,  and P l a i n t i f f  has  

provided much documentation to establish t h a t  it is entitled to 
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assert a claim under  the Agreement. FI lever, Plaintiff has not  

submitted any evidence to show when Defendant  borrowed unde r  the 

Agreement, when Defendant  defaulted in his payments, or when 

demand was made for repayment .  Therefore ,  a n  inquest must be 

held on the timeliness of t h e  claim and t h e  amount due .  

Accordingly, it hereby  is 

ORDERED t h a t  Plaintiff's motion 1s granted  on defaul t .  

and it is ordered t o  the e x t e n t  of h o l d i n g  Defendant in d e f a u l t ,  

t h a t  an inquest a g a i n s t  Defendant is d i r e c t e d  as to all issues; 

and it f u r t h e r  is 

ORDERED t h a t ,  within 60 days from t h e  da te  hereof ,  

P l a i n t i f f  s h a l l  serve a copy of this orde r  with notice of e n t r y ,  

a note  of issue and a statement of readiness upon the C l e r k  of 

the T r i a l  Support  Office ( R o o m  1 5 8 ) ,  and s h a l l  pay t h e  proper 

fees, if any, and s a i d  C l e r k  s h a l l  thereupon place t h i s  action on 

the a p p r o p r i a t e  t r i a l  ca lendar  for thc i n q u e s t  herein above 

directed;  and it further i.s 

ORDERED Lhat if Plaintiff f a i l s  to comply with t h e  

immcdiat-ely preceding paragraph, the a c t i o n  w i l l  bc dismissed. 

Dated:  November-7,  2007 
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