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INDEX NO. 03-9100 
CAL. NO. 07-01086-MV 

SUPREME! COIJRT - STATE OF NEW YORK 
POST-NOTE MOTION PART - SUFFOLK COUNTY 

P R E S E ,V 7' : 

f [on. _I_______ ROBERT W. DOYLE 
Justice of tliie Supreme Court 

X 
J O A N N E  POl.iZ('SEK alld JOANNE POLACSEK, : 
as $1 parent diid iiarural guaidian of NICHOL.4S : 
DO\r'LI., 

Plaintiffs, 

_________-_______^- -____________________- - - - - - - - - - - - - - - - - - - - - -  

- against - 

Defendants. : 

MOTION DATE 7-20-07 
ADJ. DATE: 9- 18-07 
Mot. Seq. # 003 - MD 

004 - XMD 

JOHANNESEN & JOHANNESEN, LLP 
Attorneys for Plaintiff Polacsek 
544 Business Route 25A 
Rocky Point, New York I1778 

LEE WIEDL, ESQ. 
Attorney for Plaintiff Doyle 
544 Business Route 25A 
Rocky Point, New York 11778 

ROBERT P. TUSA, ESQ. 
Attorney for Defendants 
898 Veterans Memorial Hwy, Suite 320 
Hauppauge, New York I1788 

GORDON & SILBER, ESQ. 
Attorney for Joanne Polacsek on the 
counterclaim 
355 Lexington Ave. 
New York, New York 10017 

ilpuii  tl ic.  Ih lowing pap'ers numbcred 1 to 17 read on these motions for summary iudvment ; Notice of Motion/ 
( )rc.cI to Show (~ 'nuse and supporting papers-1-8; Notice of Cross Motion and supporting papers 9-10 ; Answering Affidavits 

-dt- ) it is, 
; ~ ~ i d  supporting j)il13Cr'j I 1 - 15 ; Replying Affidavits and. supporting papers 16-17 ; Other ; (- 

ORDERED that this niotion (003) by plaintiff on the counterclaim, Joanne Polacsek, pursuant to 
CPLR 32 12 and Insurance Law $ S  102(d) for suminary judgment dismissing the complaint of her son, 
infant plainti ft'. Nicholas Doyle, on the basis the infant plaintiffs injuries do not meet the serious injury 
thrc~hold, is denir:d. and it is further 

ORDERED that this motion (004) by defendants, Mariel Davis and Ruth Kessinger, pursuant to 
('PLR 32 12 granting suniniary judgment 011 Ihe basis the infant plaintiff, Nicholas Doyle, has not 
w a t a i n c d  scr 0115 in!iiry a5 defined by Insurance Law $5102(d), is denied; and it is further 
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ORD.ERE,D that Lee Wiedl, h q . ,  counsel for the infant plaintiff Nicholas Doyle, is directed to 
i i i c - l \ ’ c  for substitution of thc child’s natural or legal father as guardian and parent of Nicholas Doyle, or 
l b r  appointiiicnt ol‘a guardian ad litem on behalf of the infant phintiff, in place and instead of Joanne 
Polacsek. v i t  h i n  1 hii-ty days of the date of this order. 

This is a n  ;action sounding in negligence arising out of an automobile accident which occurred on 
J;II-ILI;U-~ 3, 2(:!03, on County Road 2 1 approximately 100 feet south of its intersection with Route 25, 
Rocky Point, Town of Brookhaven, County of Suffolk, New York. The infant plaintiff, Nicholas Doyle, 
was a passen,gcr i t )  tlic vehicle operated by his mother, Joanne Polacsek. As a result of this accident, the 
infant plainti ff. claims to  have sustained personal injury, including, inter alia, acute lumbar sprain, 
aggravatioi.; o f  preexisting arthritis, traumatic arthritis, pain, stiffness and limitation of use and motion, 
mental mguish. anxiety, and personality changes. 

I n  n i o ~ i o i - ~  (003) plaintiff on the counterclaim, Joanne Polacsek, seeks summary judgment on the 
serious tnjur!/ thrcshold asserting the infant plaintiff has not sustained a serious injury within the meaning 
o f  Insurance Lam $ 5  102. I n  support of this motion, plaintiff on the counterclaim has submitted an 
attorncy’s atiirmation: a copy of the answer lo tlie counterclaim; a copy of the Note of Issue; a copy of the 
~ c r i  tied bill 01’ particulars; unsigned copy of the transcript of the examination before trial of Nicholas 
L)oyle with an uncertified copy of a medical record from St. Charles Hospital Emergency Department; 
and ;I copy o ’ Iicr tr,inscript of the examination before trial. 

In cr+ )>s motion (OC14), defendants M(arie1 Davis and Ruth Kessinger seek summary judgment on 
the basis that the infant plaintiff, Nicholas Doyle, did not sustain an injury within the meaning of 
Insurance La\\ q-F 102. In support of this niolion, defendants have submitted merely an attorney’s 
affirmation acid iiicorporate by reference all the facts, evidence, testimony, proof, law and arguments 
containzd in  iiiotion (002). 

The proponent of a summary judgment motion must make a prima facie showing of entitlement to 
jucignicnt a 3  .I matter of law, tendering sufficient evidence to eliminate any material issues of fact from 
the casc. TQ gram sumniaryjudgment it must clearly appear that no material and triable issue offact is 
prcsented (Sill/nuii v Twentieth Century-Fox Film Corporation, 3 NY2d 395, 165 NYS2d 498 [ 19571). 
The movant h,is tile initial burden of proving entitlement tu summary judgment (Winegrad v N.Y.U. 
hldical  Cmtcr, 64 NY2d :351, 487 NYS2d .3 16 [1985]). Failure to make such a showing requires denial 
of the niotiot-, rcgxdless of’the sufficiency of the opposing papers (Wiiiegrad v N. Y .  U.  Medical Center, 
\ ~ p / - u ) .  Once s d i  proof has been offered, tlie burden then shifts to the opposing party, who, in order to 
defkat the motion for winniary judgment, must proffer evidence in admissible fo rm... and must “show 
fact\ suffiicie i t  to require a trial of any issue (of fact” (CPLR 3212[b]; Zuckermaiz v City ofNew York, 49 
hY2d 557.477 h YS2d 595 [ 19801). The opposing party must present facts sufficient to require a trial of 
a n y  issue o f  fact by producing evidentiary proof in admissible form (Joseph P. Day Realty Corp. v 
. 4 e r c ~ ~ o n  Prods., 148 AD2d 499, 538 NYS2cL 843 [2’Id Dept 19791) and must assemble, lay bare and reveal 
his proof i n  c rdcr to establish that the matter:; set forth in his pleadings are real and capable of being 
e>tablished (Castro v Liberty Bzcs Co., 79 AD2d 1014, 43.5 NYS2d 340 [2”” Dept 19811). Summary 
judgment shall only be granted when there are no issues of material fact and the evidence requires tlie 
court  to d i m  t a jibdgment i n  favor of‘the movant as a matter of law (Friends of Animals v Associated 
F11r M f k ,  41‘) 751’23 1065. 416 NYS2d 790 119791). 
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c’PL.F: 3 7 1 2( b )  prokides in pertinent part that “[a] rnotion for summary judgment shall be 
supported by af’fitlavit, by a copy of the pleadings and by other available proof, such as depositions and 
n ritten atlnii:;ston:s. The affidavit shall be by a person having knowledge of the facts; it shall recite all the 
niatenal fact:,; and it  shall show that there is no defense to the cause of action or that the cause of action 
o r  idcfense has no merit. Neither plaintiff on the counterclaim nor defendants have submitted copies of 
the suninions and coniplaint, or answer as sei forth in CPLR 3212(b). This court, however, has searched 
the records a:id determined that the infant plaintiff, in opposing this motion, has provided a copy of the 
sutnmons anti coniplaint and the answer with the counterclaim as asserted by Mariel Davis and Ruth 
Kessinget-. 

I t  is also noted that defendants in cross motion (004) have relied on the submissions, arguments 
ant i  cvtclence sttbniittcd by plaintiffcm the counterclaim. CPLR 32 12(b) does not provide for a party to 
adopt tlie argumerits and submissions of another party, but again, this court will search the records and 
decide the tnotior ant1 cros:j motion on their merits. 

Insiir;tiicc L a w  $ 5  l02(d) provides in pertinent part that “ ‘[s]erious injury’ means a personal injury 
u hich resul t c  rn  dcath; dismemberment; significant disfigurement; a fracture; loss of a fetus; permanent 
l oss  o f  use o f L i  body organ. member, function or system; permanent consequential limitation of use of a 
bod> organ or member; significant limitation of use of a body function or system; or a medically 
detcrin~ned tii jut-j  or ttnpairment of a non-permanent nature which prevents the injured person from 
perforniin~ s .ibstaiil ially all1 of the material acts which constitute such person’s usual and customary daily 
activt tics for no t  less than ninety days during the one hundred eighty days immediately following the 
occurrence ol’the in1ut-y or impairment.” 

Thc tt:rni “significant,” as it appears in tlie statute, has been defined as “something more than a 
minor limitation of use,” and the term “substantially all” has been construed to mean “that the person has 
been curtailed ti-om performing his usual activities to a great extent rather than some slight curtailment 
(Liciiri 11 Elliot. 5’7 UY2d 230, 455 NYS2d 570). 

I n  orclcr to  recover under the “permanent loss of use” category, plaintiff must demonstrate a total 
loss o f  use dl’ci body organ. member, function or system (Oberly v Bangs Ambulance IIZC., 96 NY2d 295, 
727 Uk’S2tt 1\78 [200 1 I). To prove the extent or degree of‘physical limitation with respect to the 
“perniancnt c onsc-c1iiential limitation of use of a body organ or member” or “significant limitation of use 
o f  J body fittiction or system” categories, either a specific percentage of the loss of range of motion must 
bc am-ibed or therc must be a sufficient description of the “qualitative nature” of plaintiff‘s limitations, 
~ i t h  an objecticc basts, correlating plaintiffs limitations to the nornial function, purpose and use of the 
body part (Tourt. v 4vis Rent A Car Systemzs, Inc., 98 NY2d 345, 746 NYS2d 865 [2000]). A minor, 
nit Id or sligli limitation of use is considered insignificant within the meaning of the statute (Licari v 
Elji‘iott, 57 N Y 2 d  230. 455 lVYS2d 5-70 [ 19821). 

It is f‘  ) I  thc court to determine in the first instance whether a prima facie showing of ‘‘serious 
iiijiiry” 113s h x n  tiiade out (see, Tipping-Cestari v Killzenrzy, 174 AD2d 663, 571 NYS2d 525 [2d Dept 
199 1 I ) .  The i n i t i a l  burden is on the tiefendarit “to present evidence, in competent form, showing that the 
plaintiff has no cause of aclion” (Rodriguez v Goldstein, 182 AD2d 396, 582 NYS2d 395, 396 [ l”  Dept 
19921). Oncc defkndant has met the burden, plaintiff must then, by competent proof, establish a prima 
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I’xic casc th; t such serious injury exists (Caddy v Eyler, 79 NY2d 955, 582 NYS2d 990 [ 19921). 

1 t is determined that neither plaintiff on the counterclaim, Joanne Polacsek, nor defendants, Marie1 
Davis and I < L i t l i  K essinger, have presented evidence in competent form showing that plaintiff has no cause 
oLiction L I ~ O I I  which to base a claim for serious injury as they have not provided the affidavits of any 
physician supjmti ng their claim (Rodriguez v Goldstein, supra). Therefore, they have failed to eliminate 
any iiiaterial iswcs of fiict in this regard, precluding summary judgment. 

The tcistinionq of the  infant plaintiff‘ a t  his examination before trial, submitted by the moving 
p i  ties, raise‘, f x r u a l  issue to preclude sumn-iary judgment. Nicholas Doyle testified he injured his right 
hir, neck anc back i n  the accident. This injury caused him to feel constant pressure and pain in his right 
hiy [ill- LI couple ol’inonths following the accident, preventing him from playing sports until the 
ymngtimc. Ile nilsued gym for two weeks following the accident. He missed tryouts for the basketball 
team and \\a:, unable to play for the season, which he planned on doing before the accident occurred. 
.Jo;ln~ie Polacsck testified at her exaniination before trial that Nicholas complained of pain in his hip and 
neck tbr about si> to eight months after the accident and received therapy and chiropractic treatment for 
t h r x  months after the accident. Therefore, plaintiff on the counterclaim and defendants have raised 
lictual I S S L I C ~  coiicxrning whether the infant ,plaintiff was able to perform “substantially all of the material 
acts which constirute such person’s usual and customary daily activities for not less than ninety days 
during the ore Iiwidred eighty days immediately following the occurrence of the injury or impairment.” 
Tha-efore, dcfendants and plaintiff on tlie counterclaim, have not demonstrated prima facie entitlement to 
suinmai-y Judy1 lent by the evidence submitted in support of their claim. 

~ c c o  dingly, motion (003) and cross motion (004) are denied. 

I t  IS notcd that tills action was commenced by the law office of Johannesen & Johannesen on 
ixhalf o f  Joaiine i’olacsek individually and as parent and natural guardian on behalf of her infant son who 
\\as ten years ol’age at the itinie of the accident. While none of the parties have set forth the procedural 
history of thi ,  C;IX, i t  IS further noted that two previous motions were submitted wherein dismissal was 
sought, but both iiiotions were withdravvn. Now appearing for the infant plaintiff is tlie law office of Lee 
Ll’iedel. The Ian office of Gordon & Silber I S  now appearing for the infant’s mother, Joanne Polacsek, as 
plaintiff on the cc~tiiiterclaiiii. The law office of Robert Tusa has been appearing on behalf of defendants 
Davis and KcssinFer. On the original complaint, the law office of Johannesen & Johannesen were, and 
are still, reprcsenting Joanne Polascsek as plaintiff (see, Ganiev v Nazi, 189 Misc 2d 83, 730 NYS2d 661 
[1”’ I k p t  20C111). The relief sought i n  motion (003) involves an adverse interest or conflict between the 
iiiterests of tlic i n  h i i t  plaintiff and his mothei-/guardian. Joanne Polacsek commenced this action on her 

has not susiained ;I serious injury. No one has moved to appoint a guardian to substitute for Joanne 
J)olacsek ( S L J [ J ,  Boyd v Trent, 287 AD2d 475, 73 1 NYS2d 209 [2’ld Dept 20011). 

erlting he has sustained injuw. She now seeks to dismiss his action on the basis the infant 

A p~iei i r  may be removed as natural guardian if he or she has an interest adverse to the infant or if 
the infant ’s natur;i I guardians have irreconcilable differences with each other (Stlzal and Besunder v. 
R/rec., 22OAIl2d 39- 643 NYS2d 148 [2”” 19961; Dicupe v City ofNew York et al, 124 AD2d 542,507 
NYS2d 687 [ 2’”’ Uept 19861); CPLR 1202). CPLR 1202 eliminates the mandatory requirement that a 
guxciiaii ati 11tcni be appointed where tlie infant appears by a parent who is adequately able to represent 
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the inhiit‘s iiitcsest (h’leiii v Motor C’eliicle Accident Iridemrtificatiorz Corporation, 48 Misc2d 82,264 
N I‘S2d 268 [Ncn \i ork County 19651). A giiardian ad liteni must have not interest adverse to that of the 
child ( Tualia Sliirikh, an irlfaiit by Itis Mother and Natiiral Guardian, Rizwarza Shaikh, v Waiters, 185 
Mljc 2”“’ 5 1 ,  -7 10 N‘S2d 85‘3 [Nassau County 20001). A disability for infancy terminates when a personal 
t-epresent;itivc i i  appointed to protect the interests of the infant or a potential personal representative acts 
,ii’firiiiati\.ely to protect the legal interests of 1he infant (Wright, arid Infant by His Motlier and Natural 
Giiurdiun, Cczro[ivz Wright v Areu Bus Corp., 179 Misc2ct 289, 684 NYS2d 841 [Kings County 19981). 
It  is tietermincd by this court that in the instant action Joanne Polacsek is not acting affirmatively to 
pi-otect Ilic Ic;~il iritercsts orthe infant Nicholas Doyle, her son. The infant plaintiff could have been well 
dv i sed  to as:;ert 21 claim against Joanne Polacsek, the driver of the vehicle he was a passenger in, who 
iiow inoves to disinis\ his action (see, Taalza Shaikh, an iiifarzt by his Mother arid Natural Guardian, 
Rizwuiin Slioikli, v Waiters, supra; In re: Michele Bruno, 327 B.R. 104,2005 Bankr. LEXIS 1300 
[kastem Illst of’b1.k’. 20051). There has been no action asserted on behalf of the infant plaintiff against 
his niotlier, n Iio \%as the operator of the vehicle in which he was a passenger. Merely because the infant 
plaintifl’faiis to assert a counterclaim against his mother does not resolve the issue of her negligence, so 
to el iniinate the p-itcti tially “differing interesl s” of co-plaintiffs (Taalza Slzaikh, an irifurzt by his Mother 
atid Nutiiral Giiudiuri, Riz,wurta Sliuiklz, v Waiters, supra). A parent as guardian ad litem cannot do 
aiq4iiiig that wo~ild prejudice the child’s rights (Barbara Lee, an Infant, by Ginz Lee, Her Guardian ad 
Litriii v Gi ich- .  I6 Misc 2 d  346, 186 NYS2d 700 [New York County 19591). In bringing this motion to 
dis iiiss the action of Nicholas Doyle, Joanne Polascek, as parent and guardian, is prejudicing the child’s 
I‘i gh t\. 

Bec;i~~st.  .Ioanne Polacsek, as parent and natural guardian of Nicholas Doyle, is found to have 
xi\.crse and conflicting interests in this action with those interests of her son, counsel for the infant, Lee 
N’icdl, Esq.. I <  directed to nnove for substitution of the child’s natural or legal father as guardian and 
parent of Nichols:; I)oylc, or for appointment of a guardian ad litem on behalf of the infant plaintiff, in 
i3la;e arid ii1siC;iil of Joaniic Polacsek, mithin thirty days of the date of this order. 

“Sdistitiitioii o f  a parent and natural guardian, or failure to appoint a guardian ad litem, “affects 
the regularity o t  procedure but not the jurisdiction of the court. Where a verdict has been rendered, the 
I udgnicnt shal! not be stayed, impaired or affixted by reason of the appearance, by attorney, or an infant 
party, i f  thc verdict or judgment is in his favor, and confers ample power upon courts of record to afford 
reliei. against irregularities of every nature, unless it should be contrary to the right and justice of the 
mattcr or sho.ild altcr the issue between the parties. It is not an absolute prerequisite to jurisdiction of an 
x t  on by an int‘,in! that he should sue by guardian ad litem or next friend, but a failure to appoint a 
guardian ad 1 ten1 lor next friend for an infant plaintiff merely affects the regularity of the proceedings, and 
thc dcfect is one \s hich before verdict is amendable and after verdict and judgment is cured” (Gussie De 
Grout, a s  Gcrmdiun qf Mary De Groat, et al v Tonzpkirzs Bus Corporation, 142 Misc. 528,254 NYS2d 
q78, [ Manhattm 19.12 1 ) .  -7 

FINAL DISPOSITION X NON-FINAL‘DISPOSITION 
L,,’ 
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