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SUPREME COURT OF THE STATE OF Y O M  
COUNTY OF NEW YORK 

THE TRAVELERS PROPERTY & CASUALTY 
INSURANCE COMPANY as Subrogee to the 
Rights of THE FOUNDATION CENTER, 

X ____l_-f______________I_________________~~-----~--------~---- 

DECISION 

ORDER 

Index No.: 103459105 

Plaintiff, and 

-against- 

A & R KALIMTAN REALTY, L.P. and ARISTA 
AIR CONDITIONING C O W . ,  

In this subrogation action by The Travelers Property & Casualty hisurmcc Company 

(“Travclers”), defendant A & R Kalimian Realty, L.P. (“Owner”) moves for summary judgmnt 

dismissing the complaint and all cross-claims against it on the ground that Travelers’ right to 

subrogation was waived by its insurcd, The Foundation Center (“Tenaiit”). 

This action arises out of a frozen sprinkler pipe that burst on January 1 I ,  2004 on tllc li rtll 

floor of the Owner’s premises located at 79 Fifth Avenue, New York, NY (“premises”). l’hc 

water lcak allegedly damaged the Tenant’s premises, property and business. The complaint 

alleges that the accident was caused by the negligence of the Landlord and defendant Arista Air 

Conditioning C o q .  (Tontractor”), a contractor allegedly responsible for maintaining thc 

sprinkler, air conditioning and fire alarm systems on the fifth floor. 

On April 1, 1998, the Owner and Tenant entered into a Ieasc for the seconti and third 

floors of the premises for a term commencing April 1, 1998 and terminating July 3 1, 2008 

(“Lease”). The waiver of subrogation clause in 9(e) of the Lease provides as rollows: 
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each party shall look first to any insurance in its favor before making any claim 
against the other party for recovery for loss or damage resulting fiom fire or other 
casualty, and to the extent that such insurance is in force and collectible aiid to the 
extent permitted by law, Owner and Tenant each hereby releases and waives all 
right of recovery with respect to subparagraphs (b), (d), and (c) above, against thc 
other or anyone claimiiig through or under each of them by way of subrogation or 
otherwise. The releasc and waiver herein referred to shall be dtcmed to iiicludc 
any loss or damage to the demised premises andor to any personal property. 
equipinen t, trade fixtures, goods and merchandise located therein. The foregoing 
release and waiver shall be in force and effect only if both releasors’ insurance 
policies contain a clause providing that such relmse or waiver shall not invalidate 
the insurance and also, provided that such a policy can be obtained without 
addilioiial premiums. 

The Owner and Tenant procured liability policies from, respcctivtly, Greater Ncw York 

Mutual Insuraiice Company (“GNY”) and Travelers. The Travelers and GNY policies contained 

identical provisions relating to subrogation, which read, in pertjneilt part, as follows: 

I. TRANSFER OF RIGHTS OF RECOVERY AGAINST OTHERS TO US 

If any person or organization to or for whom we make payment under this 
Coverage Part has rights to recover damages from another, those rights are 
transferred to us to the extent of our payment. That person or organization must 
do everything iiecessary to secure our rights and must do nothing after loss to 
impair th8m. But you may waive your rights against another party in writing: 

1. Prior to a lass to your Covered Property or Covered Income .... 

This will not restrict your insurance. 

Travelers argues that the waiver of subrogation provision in 119(e) of tlic Lease applies 

only to the total or partial destruction of the Tenant’s demised premises. Tlis argument was 

rejected by the Court of Appeals in construing an identical lease provision. Kuf-Krgv. Rodksr 

Decorations, Ilzc., 90 NY2d 654 (1997). The Court of Appeals held that the language in 119(e) 

waiving subrogation as to “any claim against the other party for recovery for loss or otlicr 

damage resulting from fire or other casualty’’ was broad and eiicompassed loss of rent, pcrsonal 
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property damage and business interruption losses. The high Court noted that 719(e) explicjtly 

included in the waiver of subrogation “personal property, equipment, trade fixtures, goods and 

rnerchandisc located therein,” in adhtion to damage to the demised premises. Co/iti/iewul I i w .  

Co. v. Faron Engruvzng Co., 179 A.D.2d 360 (1” Dept. 1992), is distinguishable because “thc 

paragraph containing the waiver of subrogation applied only to destruction of the deiiiiscd 

premises which rendered the premises unusable.” Id. at 361. 

Travelers also contendc that the Travelers and GNY policies do not effectuate a wtlivcr of 

subrogation. Again, the Coiirt of Appeals has determined this issuc adversely to Travclcrs‘ 

position in KufKaf v. Hodless Decorations, he., supra, which, as already noted, coiitaincd an 

identical waiver of subrogation lease provision In KafKqfthc insurance policies procured by 

the tenant and landlord, rcspectivcly, contained the following waiver of subrogation clauscs: 

the iiisured may: ( I )  a s  respects property while on the premises of the insurcd, 
release others in writing from liability for loss prior to loss, and such release slinll 
not affect the right of the insured to recover hereunder; and 

This insurance shall not be invalidated should the Insured waive in writing prior to a loss any or 
all riglit of rccovery against any party for loss occurring to the property described hcrein. 

These clauses are substantially similar to the clauses in the Travelers and GNY policius in 

the case before this court. They permit the insured to waive the insurer’s right IO subrogation in 

writing prior to a loss without impairing the insured’s right to recover under its own policy. This 

i s  consistent with tlie language of y9(4 providing that the waivar of subrogation shnll be in cfrcct 

if the “relcasors’ insurance policies contain a clause providing that such release or waiver shall 

iiot invalidate the insurance.” The language in the Travelers and GNY policics that thc w r j k n  

waiver will not “restrict your insurance” operates to prevent the insurer from invalidating or 
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limiting coveragc due to the written waiver of subrogation in the Lease. The result in Ksf-k;![ 

wns the dismissal of the subrogation action, which dictates the result here. 

Continental Insurance Company v. 115-123 Wesf 29”” Street Owners Corp., 275 AD2J 

GO4 ( 1  ‘l Dept. 2000), relied on by Travelers, is distinguishable because the I e w  in that casc 

required the insurance policies to contain a waiver of subrogation. The Lease in this case docs 

not require the parties lo procure a policy with a clause waiving subrogatioii. Instcad, i t  pcmits 

the partics to waive suhrogation so long as it will not invalidate the insurnnoo. 

Hence, the Owner’s niotioii for summary judgment i s  granted to the cxtent ihat Travclcrs’ 

complaint against the Owner is dismissed. However, the Owner is not entitled to dismissal of tlic 

Contractor’s cross-claims against it. The waiver of subrogation in tlie Lease does not apply lo 

Travelers’ claim against the Contractor, as there was no written waiver of subrogation regarding 

thc Contractor prior to the loss. The Owner has not submitted any evidence to disprovc that its 

iicgligence caused the accident or that the Contractor was solely at fault. 

The remaining coiltentions of the parties have been considered aid havc been found tu bc 

without merit. Accordingly, it is 

ORDERED that the motion by A & R Kalimian Realty, L.P., for summary judginenl 

dismissing the complaint and all cross-claims against it is granted solely to tlie extent of 

dismissing the complaint against it 

and in all other respects the motion 

Dated: November 30,2007 

by The Travelers Property & Cas1 ialty Tnwancc Company 

is denied. 

ENTER - 
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