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ORDERED that this motion by defendant Nelson & Pope, LLP (,‘N&P”) for an 
01-der tlismissing tlie complaint as against it pursuant to CPLR 321 1 (a)(5) or, in the alternative, for 
an Ordcr tlisinissing the fifth, ninth, eleventh, twelfth and thirteenth causes of action as against it 
pursuant to CPLR 32 1 1  (a) (7) or, in the alternative, dismissing the fifth and ninth causes of action 
piirsuailt to CPLK 301 6 is decided as follows: 

Facts 

The plaintiffs in  this action are seeking, inter alia, to recover daniages for fraud and 
misrci~rcsciitation, breach of fiduciary duties, breach of contract and false advertising in connection 
with xi offering plan for a development of 187 single-family homes in Smithtown, New York (the 
“Project”). The claims and facts alleged to support such claims involve a variety of different 
Lispccts of tlic Project. For purposes of this decision, the Court will focus only on those facts 
iicccssiin to dctcrmine this motion to dismiss. 

In  summary, the plaintiffs allege, among other things, that certain defendants made 
niatcrial nilst-cpresentations respecting the construction of a storm water drainage system and/or 
husccl tlicii position as controlling members of the board of directors of the homeowners 
dssoci;i1 ion  hy failing to disclose to the homeowners the nature of the defects in construction of 
such storm I\ ater drainage system. The plaintiffs further allege that certain defendants engaged in 
faulty construction practices in the planning, design and construction of the storm water drainage 
systcm. ;IS \I ell as tlie planning design and construction of the roofs of each of the homes in tlie 
Pro~ect Finally. tlie plaintiffs claim that certain defendants entered into an agreement with the 
To\\ i i  c f Sniithtown to allow the storm water runoff from town lands to be introduced into the 
storm 13 atcr drainagc system of the Prqject, which was a deviation from the standards of the Town 
of Smitlitoum Building Code and good and accepted construction practices. The plaintiffs contend 
that. as ;I result, the stomi water drainage system consistently overflows, causing unhealthy and 
unsafe A atcr conditions at the Project and repeated damage to the plaintiffs and their property. 

With respect to the present motion to dismiss by N & P, N & P has moved to 
dismiss all right causes ofaction asserted against i t  by the plaintiffs. N & P argues that the 
p l a i n t i  I fs’ claims are predicated upon services provided by N & P pursuant to a contract between N 
& P ml Smithtonn Galleria IT, LLC (“Galleria 11”) in March, 1998 ( the “N & P Contract”). 
Purc;iiaiit to tlic N & P Contract, N & P was to provide professional engineering services in 
coii i iec’ ion u r i t l i  thc design and municipal permitting for the Project. (Defendants Memorandum 
of I , a w  in Further Support of Motion to Dismiss at p.2). N & P alleges that N&P had no 
responsibility for the construction of the Project and that “N & P’s engineering services were 
completed in May 1999 or, at the very latest, in August 1999.” (Id.) Finally, N & P alleges that 
following tlic completion of its work a new engineer was hired to supervise construction of the 
Project and that the new engineer redesigned the elements of the Project that are the subject of 
plaintiffs’ claims. Based on these allegations, N & P first seeks to dismiss the entire complaint 
‘Igainst 1 1  as barred by the applicable statute of limitations. In the alternative, N & P seeks to 
dismiss C ~ L I S C S  Five, Nine, Eleven, Twelve and Thirteen pursuant to CPLR 321 1 (a) (7) for failure 
to state a catisc of action. N & P also argues that cause of action Five, alleging negligent 
itiisi-cpr escntation and cause of action Nine, alleging misrepresentation and fraudulent concealment, 

[* 2 ]



11idcx NO.  14493-06 
Page i 

(collccti\~ely the “Fraud Causes of Action”), should be dismissed as these causes of action are 
precluclcd by the Martin Act and/or are not plead with requisite particularity as required pursuant to 
CPLR 301 0. Finally, N & P moves for dismissal of the Eleventh cause of action alleging breach of 
contract claiming that there is no privity of contract between plaintiffs and N & P. 

In opposition to N&P’s motion to dismiss, the plaintiffs argue that the various 
causes of action asserted against N & I’ are not time barred and that the Fraud Causes of Action are 
available to plaintiffs on the facts presented and have been pled with the requisite particularity. 
fin all^, plaintiffs challenge N & P’s right to dismissal, arguing that it is premature as it is in fact a 
mot I 01-  For sum niary judgment . 

I t  IS  well settled that, om a motion to dismiss pursuant to CPLR 321 l(a)(7), the 
Court I S  t o  liberally construe the complaint, accept the alleged facts as true, give the plaintiff the 
Imclit oI’c\ ery possible favorable inference, and determine only whether the alleged facts f i t  
w i t h i n  any cognizable legal theory (see, Leon v Martinez, 84 NY2d 83; Guggenheimer v 
Ginzburg, 42 NY2d 265; Rovello v Olrofino Realty Co., 40 NY2d 633). Furthermore, “the 
allegat loris of a complaint, supplemented by a plaintiffs additional submissions, if any, must be 
given thcir most favorable intendment” (see, Arrington v New York Times Co., 55 NY2d 433), 
I I owc~er ,  “while the allegations in the complaint are to be accepted as true when considering a 
motion t o  dismiss, allegations consisting of bare legal conclusions as well as factual claims flatly 
contradicted by documentary evidence are not entitled to any such consideration” (see, Salvatore v 
Kumair, -AD3d , 2007 NY Slip Op 08435 [2nd Dept, Nov. 7,20071; see also M.J. & K Co., Inc. 
v hlattliew Render and Company Inc., 220 AD2d 488). Under CPLR 321 1 (a)(l), dismissal is 
mal-ran tcd only if the documentary evidence submitted utterly refutes the plaintiffs factual 
allcgatjons. conclusively establishing a defense to the asserted claims as a matter of law (see, 
Cosheii Y Mut. Life Ins. Co., 98 NY2d 314, 326; Leon v Martinez, supra at 88). Furthermore, 
;in actioii is subject to disniissal if said action is barred by the applicable statute of limitations. (see, 
A. Morrison Trucking v. Bonfiglio, 13 Misc 3d 121 l[A]). 

Turning first to the individual causes of action alleged against N & P. The first 
cause t faction against N & P is in fact the fifth cause of action set forth in the complaint entitled 
misrcl~rcscntation.” Tn this cause of astion the plaintiffs contend that N & P was retained by the 

Spniiscr to design and prepare the plans and specifications to construct the Project and to provide 
infoi-tii.ition and representations in the Offering Plan. Plaintiffs allege that N & P knew or should 
lime h i i m  I I that certain areas of the Project were not “designed, built and constructed in 
coiiipli<ince n i th  thc applicable rules, regulations, laws and other requirements.” Plaintiffs further 
allege that N Ki P made certain representations including, without limitation, those in the Offering 
Plan. l\iiowng they would be relied on by purchasers and that these representations were false when 
made to induce purchasers to buy the properties within the Project. 

‘. 

I n  support of its motion to dismiss, N & P contends that although the plaintiffs have 
iielincated their claims as misrepresentation such claims are in fact malpractice. N & P argues that 
c \ m  though plaintiffs call this cause of‘ action “misrepresentation,” it is nothing more then an 
altcmpt to I-ecast a malpractice claim into a fraud claim, in order to apply a longer statute of 
Iiniitati,)iis period. Plaintiffs however, argue they have not plead a cause of action in malpractice or 
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negligence against N & P, but contend the Fifth cause of action is one for “simple common law 
ti-auti * ’  Plaintiffs further argue that no malpractice action could be asserted by plaintiffs against N 
& P. because plaintiffs are not and have never been in a professional relationship with N & P. In 
applyiig the appropriate standard to this motion to dismiss and giving the plaintiffs the benefit of 
every mssible favorable inference to determine whether the alleged facts fit within any cognizable 
lcxal tlicory, the Court determines that the Fifth cause of action is in fact a claim for fraud and to 
the cxlen t relevant will be discussed below with cause of action Nine, entitled misrepresentation 
and fraudulent concealment (the “Fraud Causes of Action”). 

Plaintiffs allege in their Ninth cause of action, misrepresentation and fraudulent 
conccaliiiciit hased on “material misrepresentations respecting the construction of a storm water 
draina?:~ systcm” in the Offering Plan. Plaintiffs contend that N & P’s statement that the drainage 
systciii \V;IS dcsigncd in accordance with the requirements and regulations of the Town of 
Smitl1txi.n was made in order to conceal the “breaches and failures” and to induce the sales of the 
Iionics i i i  the Project. N & P argues th,at these claims are not plead with specificity as required by 
CPLK 3 0  10 and are barred by the Marlin Act, which gives the Attorney General the exclusive right 
to m a i i i t a i n  a cause of action for fraud in cases such as this. 

Turning first to the Martin Act, such Act is a set of laws designed to regulate the sale 
of securities including the sale of condominium units (see, Kramer v Zeckendorf 10 Misc3d 
1 056[A]) The Martin Act requires, aniong other things, that prospective buyers of condominium 
units I ’ C C C I \ ~ C  o rfcring plans disclosing certain information. (Id.) The Martin Act allows the 
Attornry General to bring an action regarding corporate use of fraud, deception, and concealment in 
promotion o r  sale of stock (see, Kramer v WlOZ/515 Real Estate Ltd. 844 NYS2d 18). 
However, tlic right of the Attorney General to bring these actions, does not abolish the right of a 
pi~rcliaser of condominiurn and cooperative units to sue for common-law fraud, (Id at 19). 

Turning now to plaintiffs claim of common-law fraud against N&P and applying the 
i-cleiraiit standard for dismissal, the Court concludes that a valid cause of action for common-law 
li-aud i: stated. I n  order to state a cause of action for common-law fraud, it is sufficient for plaintiff 
to allege that “defcndant knowingly uttered a falsehood intending to deprive the plaintiff of a 
bcncfit aiid that the plaintiff was thereby deceived and damaged,” (see, CPC International Inc. V 
McKessoii Corporation, 70 NY2d 268). In reading the complaint in a light most favorable to the 
plaintiffs. tlic Court finds that plaintiffs sufficiently plead the Fraudulent Causes of Action to 
\~ i ths ta l~d  dismissal. As previously discussed, since the right to sue for common-law fraud is not 
abolishcrl by the Martin Act, the Court denies N&P’s motion as to the Fraudulent Causes of Action. 

Plaintiffs, do not oppose dismissal of causes of action six and seven, alleging 
violations o f  Cicneral Business Law $ 5  349, 350, and 350-a. Additionally, plaintiffs do not oppose 
the dismissal of the eighth cause of action for aiding and abetting a breach of fiduciary duty. 
Accord~ngl~, N&P’s motion is granted without opposition insofar as it pertains to these causes of 
:ic t i oil 

Cause of action eleven is for breach of contract. N&P asserts that, in addition to 
k i n g  ~int in~cly,  a breach of contract claim cannot be maintained as the plaintiffs are not in privity 
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\I it11 hiRP. The record is clear that plaintiffs are not parties to the Contract. However, the plaintiffs 
claim +lint  they are third party beneficiaries to the N & P Contract. The plaintiffs allege that N&P 
breachcd tlits contract in that i t  prepared engineering plans and issued reports that caused and 
cuacerhated the drainage issues in the Project. They further allege that N&P did not prepare the 
plans lbr the Project i n  accordance with the representations that N&P made in the offering plan and, 
as siicli. hreached the engineering contract and breached its duty of good faith and fair dealing. 

To determine if the plaintiffs are third party beneficiaries to the N & P Contract, the 
court riust examine the documents surrounding the relationship. Courts have found condominium 
i i n i t  ovrmrs are third party beneficiaries where these documents sufficiently show intent to make 
thcm such (wc, The Board of Managers of The Astor Terrace Condominium v Shuman, 
Lichtenstcin, Claman & Efron, 183 ,4D2d 488) . Generally, it has been held that ordinary 
construction contracts do not give third parties a right to enforce such a contract. However, where 
the cot itract in question has explicit language as to the intended beneficiaries of the contract, courts 
ha\.e enlhrced those provisions (see, Board of Managers of the Arches at Cobble Hill 
Condominium, v Hicks & Warren, 1,LC 14 Misc 3d 1234A). The court is aware that discovery 
has not procecded in this action pending the determination of this motion. The Court is unable to 
detcrniinc the relationship between the parties based on the record now before it. Therefore, 
dismissal o f  this cause of action is denied with leave to plead this affirmative defense in N&P’s 
;iiisn’cr to the complaint. 

Causes of action Twelve and Thirteen seek declaratory relief and injunctive relief, 
tespectt\ cly. Plaintiffs seek a judgment declaring that the defendants are obligated to take all 
actions lo enslire compliance with the representations made in the Offering Plan at their expense 
and to aLc all steps to ensure that the Town of Smithtown ceases and desists from utilizing tlie 
storm \\rater drainage system located at the Project. Plaintiffs’ claim for injunctive relief seeks an 
order o f  the court directing that the dekndants immediately remedy all defects and problems with 
respect to tlie storni water drainage system. N&P argues that plaintiffs fail to state a cause of action 
for eqtitt;iblc relief. N&P further argues that these causes of action merely restate plaintiffs’ breach 
of  contract  and fraud claims. In addition, N&P claims that the cause of action for injunctive relief 
fi i ls  to allcgc irreparable harm and the absence of an adequate legal remedy. N&P argues that they 
should, therefore, he dismissed. 

Declaratory relief need not be sought alone and may be joined with demands for any 
other rcltcf to which the plaintiff deems itself entitled (Siegel, Practice Commentaries, 
McKinney’s Cons Laws of NY, Book 7B, CPLR C3001:5). Furthermore, both legal and equitable 
rclicf maq‘ he dcnianded in the same complaint, (see, Fine v Scheinhaus, 109 NY2d 307) and the 
rnclusioti of‘ a money demand will not necessarily preclude an injunction (see Credit Agricole 
lndosucz v Rosslyskiy Kredit Bank 94 NY2d 541) . Even though the Court has declined to 
tmposc n preliminary iiijunction at this point, the Court finds that the plaintiffs have stated a 
cognizable legal thcory in causes of action twelve and thirteen and denies N&P motion as to these 
causcs r~I’action. 

Finally, the Court turns to the remaining causes of action and N & P’s argument that 
they should be dismissed arguing the allegations are barred by the applicable statute of limitations. 
C‘PLR 2 1-3 sets forth various time limitations for commencing different causes of action. If a court 
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finds that tlie applicable statute of limitations has run, then the claims must be dismissed as a matter 
o f  lm (sw, A. Morrison Trucking v. Bonfiglio, 13 Misc 3d 121 l[A]). The parties do not 
disagrce that the complaint encompasses many different theories and allegations against the 
defentinnts. Each of these claims carry its own time limit in which the action must be commenced. 
1 lo\\ a cr, to determine if an action is tiimely, the Court must determine the nature of the action an 
\vheti t ic relevant period begins and ends. 

N & P argues that its work on the Project ended at the latest in August 1999 when 
tlie plaiis \\ crc accepted and approved by the Town. N & P contends that is when the statute of 
l i m i t a t i o n s  for all causes of action began to run against it. In opposition, the plaintiffs argue that the 
parties had a continuous ongoing relationship and that N & P performed work on the Project as late 
as Octnbcr 200 I .  In support of this contention, Plaintiffs attach to their opposition a “Certificate of 
Corrcci ion“ prepared by N & P dated October 18, 2001. However, N&P contends that this 
ccrti fication relates solely to surveying services performed, which was a separate and distinct 
professicinnl service and cannot act to toll the statute of limitations on the original scope of work. 

Applying the applicable standard for dismissal, the Court finds that the record 
currcntl> before it  does not warrant disimissal of the remaining causes of action based on a statute of 
limitations iIrgLlment. The parties have not yet had the benefit of discovery, and have not presented 
sufticic t i t  evidence to the Court to establish when the accrual of this action began to run. 
Accordingly, thc Court denies N & P’s motion to dismiss based on the statute of limitations, but 
grants leave to plead i t  as an affirmativl? defense in its answer. 

ORDERED that N&P’s motion to dismiss is granted as to causes of action six, 
scvcn. ;ind tight; and it is further 

ORDERED that N&P’s motion to dismiss is denied as to the remaining causes of 
action against i t .  
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