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1 1 i x i i i  111~’ t ? i l l o n  ing papel-s niimbercd 1 to 2.i read on these motions for summary iudpnient ; Notice of Motion/ Order 
to Sliow C ‘ ~ L I S C .  ;ind supporling papers 1 - 12; 13 - 19; Notice of Cross Motion and supporting papers ; Answering 
,\l’fi(lavits and supporting papcrs 20 - 22 ; Replying Affidavits and supporting papers 23; 24 ; Other 25 ; (e - +ntsnmsarttmttaprxme~) i t  is, 

ORDERED that this motion by defendants Frank Niola and Joan Niola for summary judgment 
[ motion sccliiciicl= # N O  1 ) and the motion by defendant Ciminelli’s Pizza & Restaurant Inc. for summary 
iiidyiient ( i i i o t i o n  sequence #002) are hereby consolidated for the purposes of this determination; and it 
I \  filrthei. 

ORDERED that  the motion by defendants Frank Niola and Joan Niola for summary judgment is 
cic.i;iecl; and 11 1 5  further 

ORDERED that this motion by defendant Ciminelli’s Pizza & Restaurant Inc. for summary 
j udgiiicnt is granted. 
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1111s is a i l  action to recover damages for personal injuries allegedly sustained by plaintiff when 
\he tripped ;inti f‘ell on exposed rebar in the parking lot of a strip mall owned by defendants Frank Niola 
aiid J o a n  Ni,)la (hereinafter “the Niolas”) at approximately I1:45 a.m., on May 15, 2005. The plaintiff 
~f a s  attendiiig a hab~g shower at defendant Ciminelli’s Pizza and Restaurant (hereinafter “Ciminellis”), a 
tenant 111 tht  st 1113 i i i a l l .  The complaint alleges, irzter alia, that the defendants were negligent in allowing 
the metal re MI‘ tl.) jut out from the ground. 

Thi. Niolas no1v move for summary?udginent arguing that they cannot be held liable for the 
ac*cident bc.c.aust~ tlie record is devoid of any evidence to show that they created the alleged defect on the 
prt‘niises (11’ that  they had actual or construciive notice of its existence. In support of their motion, 
YiOla5 subniit: the pleadings; the note of issue and certificate of readiness; the deposition testimony of 
 he plaintl ff‘, her daughter, and her mother; the deposition testiiiiony of defendant Frank Niola; and the 
deposition clf 131 il  (_’iminclli, the owner of Ciminellis. 

r\t her deposition, the plaintiff testified in pertinent part that she drove her car to Ciminellis to 
,ittend her cousin’s baby shower and her niclther and her daughter were with her in the car. She stated 
tl- a t  she par ‘cd her car in the second parkin:; space from the driveway apron facing the street and that 
she backed in to  the space. She testified to the effect that all three got out of the car and walked to the 
rc-ai of‘tlie c a r  to remove tlie gifts from tlie trunk. The plaintiff further stated that she passed her mother 
and her dai&iter- their packages, and then retrieved her package. She stated that she closed her car’s 
trunk and began walking approximately onc‘ or two steps toward the right of the vehicle, when her foot 
got cau@t on rebar. and she tripped and fell. When asked after exiting her vehicle if she had any 
o ,port Linily to obslme the ground, the plaintiff answered, “I noticed tlie car stop was back a little 
distance f i ~ i i i  tlie car, but I didn’t notice the. rebar.” She explained that the car stop was about two feet 
, i - ~ a y  li-om iit~ car The plaintiff was also shown photographs of the parking lot and after examining the 
I ~ ~ I o ~ o ~ ~ ~ I ~ ~ I I , .  slic testified that they were taE;en a few days after her accident and that the photograplis 
LL ere a f’air ,ind accurate representation of the parking area as it existed on the day of her accident. 
Finally, wh:n asked if she knew how long the rebar existed as it appears in the photographs, the plaintiff 
LiIiswered tliat slic did not know how long tlie rebar was exposed, but that it looked rusty; and that she 
bias riot a\& of anyone tripping in  this arm, 01- complaining about the condition prior to her accident. 

Plai itift’ s mother, Gloria Farrell, testified at her deposition that after her daughter had handed 
out the gifi:,, Iicr daniJiter tuiiied, started to walk, and then tripped. She testified that after her 
daiigliter’c 5 1 1  she saw that the cement car !;top was not where it was supposed to be and that there were 
two rods sticking up fi-om the surface of the lot. 

l’l,iiritift”s daughter, Natalie Jones, testified at her deposition that right after her mother’s fall she 
5,iv the rebar ai;d that it looked nisty. She stated that the cement car stop was approximately 11 inches 
fi-on1 the rehw 

Fraiil\ Niola testified at his deposition that he and his wife have owned the strip mall and parking 
lot l’oi sixteen years, and that Ciininellis ha!< been a tenant since he purchased the premises. He testified 
that hc w o ~  Id go to the premises every couple of weeks to check it, and that his son would check this 
location on ;I L\ cekly basis. Mr. Niola testified that there were car stops in the parking lot when he 
pLii.cli;iscci [he premises, but that he had new ones put in 1995 or 1996 with cement and with an iron bar. 
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I-lc \tilted thar the car stops he put in1995 or 1996 were the same that were there on the date of the 
plaintiff’s accident. When shown pictures of the parking lot, and asked if he had ever seen the car stops 
in that condition, M r .  Niola answered, “Never. Not my place, no.” Mr. Niola also testified to the effect 
t l ia t  he has ; nialntenance man for the property he owns next door to the strip mall, who cuts and blows 
thc grass, a i  id LL Iio also does snow removal for the strip mall. Mr. Niola stated that he used a company 
named “DeILosa ’ to maintain the surface of the parking lot and that this company would come to the 
htrip mal1 e\ cry iwo to three years. Hc fixtlier testified that none of the tenants had any responsibility 
r e g d i n g  the c;ir stops at  the strip mall, and that only he, as landlord, had such responsibility. Lastly, 
MI‘. Niola tcstified i n  pertinent part that: no one indicated to him that there was a defective condition 
prior to the kite o f  the accident; he was not aware of anyone tripping on rebar prior to the date of the 
ac-crdcnt; and lie was not aware of any complaints about the rebar prior to the date of the accident. 

E3111 C iniitielli testified at his deposition that he is the owner of Ciminellis, and that including 
Ciniiiielli~. ,here are five stores in the strip mall. He also testified that the Niolas are the landlords, and 
t h a t  piirsiiu It to the lease, the landlords would maintain the parking lot, including snow removal, 
paititing of xirkiiiy stalls, and exterior lights. Mr. Ciminelli stated that he never saw the car stops out of 
place and nc:] er san the rebar until after the accident. He further testified that his employees would pick 
L I ~  papers I I I  the kricinity ofparking lot if they saw them. Mr. Ciminelli stated that no one coniplained to 
him a l m u t  the cat stops or the exposed rebar prior to the plaintiffs accident, and he was unaware of 
‘inyonc tripjiiiig or fillling on the rebar prior to tlie plaintiffs fall. Lastly, Mr. Ciininelli testified that the 
Yio1:is woii d check the parking lot, or sometimes their son would come on their behalf, but that if he 

~oniclhing lie would call. 

The Niolas argue that based upon the evidence herein, no facts demonstrate that they either 
x a t e d  the dleged defective condition in the parking lot or had actual or constructive notice of its 
L‘ iistence. ‘I‘liey miitend that in the absencc: of such proof, they cannot be liable for the plaintiffs 
1 1  I-j t i r i c ~  iiici.eIj l ~ ~ a i i s e  they owned the premises on \vhich the accident occurred. 

C.1 minclli> also moves for summary judgment dismissing the complaint and all cross clainis 
.i:;ainst i t .  I n  wpport of its niotion, Ciiiiinel lis submits, inter alia: the pleadings; the deposition 
tcsiimonq of tlic plaintiff and Bill Ciminelli; and a copy of Ciminellis’ lease agreement with Frank 
h iola. I t  argtie\ that i t  had no ownership or control of the property where the plaintiff fell; and 
tlicrefore. had no power to correct the hazard presented by the metal rebar that was allegedly protruding 
fi.orn tlie parhing lot surface. It also asserts that it did not create the hazardous condition in the parking 
lot whcrc tllc plwitiff fell. It further claims that the Niolas were responsible for the maintenance and 
repair of tlic parking lot pursuant to a lease agreement. It points to paragraph 49 of the lease which 

i tes in pii-tinelit part, “Parking area maintenance, lighting and repairs shall be done by the landlord” 
and to parayap11 56 of the lease which statcs in pertinent part, “Landlord’s obligation for maintenance 
s~i,ill incliicle ... the parking lot and driveways.” Ciminellis contends that since it did not own and was not 
respoiisible to ni;iintain the parking lot, it owed no duty of care to the plaintiff. 

Ttie plainti ff‘opposes both the Niolas’ and Ciniinellis’ motions arguing that the defendants 
created a d:ingci-ous condition in their parking lot by placing cement parking stops which were not 
properly se:tired to the surface with metal iebar. The plaintiff claims that the defendants failed to 
prt)pen-ly in  ,tall tiic parking stops, allowing theiii to become dislodged. She argues that this resulted in 
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p cces of I e xir s t  cking up from tlie surface of the parking lot causing a tripping hazard. The plaintiff 
hd,niits four phorographs which she alleges show that several of tlie car stops in the parking lot had 
i,wn nio\cc o u t  of’position fi-om where they were supposed to be anchored, including the one where she 
1 ’ t b I I  She ni i i n t a i  2\ that this was not a transitory condition where the defendants would not have the 
o ymrt unity to observe these conditions upon a proper inspection. She asserts that tlie defendants have 
not pro\ ide .I any evidence that general maintenance guidelines were followed or that the parking spots 
i ~ c i c  ~ > r o p e r l ~  111; intaiiied. 

I ti further opposition, the plaintiff also subniits the affidavit of Robert L. Schwartzberg, a 
I icensed cnjrineci , who has reviewed tlie bill of particulars, the deposition testimony of plaintiff and 
dcil-ndant I+rank C i c d a ,  as  well as the four photographs which were marked at the deposition. Mr. 
Schn ;irtzherg alleges that the photographs display a minimum of three parking stops which had been 
nioved fi-on1 theii ;issigned parking spaces. He points out that one of the photographs shows the metal 
r t k i r  itiching up fro111 tlie ground in two of these spaces, and that two of the concrete stops clearly have 
b x n  movctl ;I fair distance from where they were supposed to be. He also points out that the parking 
\ t  01,s had t \ r  o ho Ics drilled in the bottom WI th no corresponding holes drilled in the top. Mr. 
Sch\\ atzbct g state\ that 
12,- rnstallcd to hold the parking stops in place. He additionally alleges that there is no evidence that the 
parking s t o p  M erc attached by means of cenieiit or epoxy. Mr. Schwartzberg further points out that 
tlierc i s  dricd oil it1 the parking space where the plaintiff alleged she parked on the date of the accident. 
h c  alleges that d,-ied oil indicates that these oil spots were in place for a long period of time and that the 
pal-king stoi3 hat1 not prevented vehicles from parking beliind the metal rebar and dripping oil in this 
location. € l e  htates that tlie presence of tlie dried oil is a clear indication that the condition was long 
sanding \L ithiii this space and should have been discovered based on any reasonable inspection of the 
parking lot. Mr. Schwartzberg also points out that tlie photograph of the parking space at issue shows 
discoloi.aticm and niarkings in at least three different positions indicating that the parking stop was only 
attached on the I(:li side. The different makings, he alleges, indicate that the parking stop was not 
attached to both pieces of’ rebar, and t1iereb.y remained in place long enough to create discolorations and 
markings I I I  the ground below. Mr. Schwatzberg states that a properly mounted parking stop would not 
n i o c  e iipoii con!; ct with normal vchicular traffic. He alleges that in his professional opinion, the failure 
to properlq install the parking stops was a direct cause in allowing the parking stops to move from their 
assigned pcihitioi I and created a dangerous condition. He contends that it is foreseeable, given the 
method of installation of these parking stops, that a tripping incident would take place and that rebar 

ithout corresponding holes in both the top and bottom, no locking device could 

17. O L I I ~  be c \po\cd.  

I I I  ;:ene;-;iI, liability for a dangerous condition on property is predicated on ownership, 
occiipaiq , con ti 01 or  special use of the property (ElZers v Hovwitz Fainily Liinited Partnership, 36 
AI 13cl h40. 83 1 NYS2d 4 17 [2007]). Where none is present, a party cannot be held liable for injuries 
caused to the plaintiff by a dangerous or defective condition on the property (Dugue v 1818 Newkirk 
n / Z u n q p i i c ~ i i t  C w p . ,  30 I AD2d 56 1, 756 AYS2d 5 1 [2003]). Here, Ciminellis has demonstrated that it 
h a d  I’IU exc iisive right to the possession of the parking lot, which it used in common with the other 
tenants. anti that ir  had no obligation or right to repair or maintain the parking lot (see, Franks v G & H 
Real Estate Noltliiig Cory., 16 AD3d 6 19, 793 NYS2d 6 I [2005]; Millnzaiz v Citibank, N.A., 2 16 AD2d 
278, 027 NJ’S2d 4.5 1 [ 199.5]). Further, tlie record demonstrates that Ciniinellis did not control or make 
xpccral i i i e  o l ‘ t l i c  at ea of the parking lot where the plaintiff fell, and that Ciminellis did not create or 
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coiltribute t o  the alleged dangerous condition (see, Hirzdiiz v Maffei, 25 1 AD2d 545, 674 NYS2d 73 1 
I 1 W31). I n  oppo:,itioii, the plaintiff has failed to submit evidence sufficient to raise a triable issue of 
liict. The occasional picking up of papers and the occasional phone call to the Niolas is not enough to 
cstJblish that C‘iniiiiellis exercised control over the parking lot (see, Figiieroa v Tso, 25 1 AD2d 959, 
6-74 NYS3d 808 [ 19981; ~ C C  also, Fulii v 233 Associates, L.P., 258 AD2d 342,685 NYS2d 230 [1999]). 
“\cordingl;, C‘iniiiiellis owed plaintiff no duty of care to maintain the parking lot, and it may not be 
Iield 1 iable for 1x1-iiiittiiig tlie existence of the alleged defective condition in the parking lot (see, Rosato 
1’ Foorltowii, 208 AD2d 705, 6 17 NYS2d 5:; 1 [ 19941). Tli~is, Ciminellis’ niotion for summary judgment 
cliwiixsiiig the coniplaint and all cross c la im against it is granted. 

AS t thc \iolas, i t  I S  well settled that an owner of real property cannot be held liable for injuries 
w i s e d  by ;I I allc 2edly defective condition iinless the plaintiff establishes that such owner either created 
or had actii; 1 o r  constructive notice of the condition (see, Winby v Ktrstus, 7 AD3d 615, 775 NYS2d 906 
[ 20(14]). 1’~ constitute constructive notice, a defect must be visible and apparent and it must exist for a 
sufticieiit length {,E time before tlie accident to allow the owner an opportunity to discover and remedy it 
I Gordoii v A m w c u i i  Mriseiiiii of Nutiiraltfistory, 67 NY2d 836, 501 NYS2d 646 [1986]). In this case, 
w c i i  assuiii ing arguendo that the Niolas have made a prinia facie showing of entitlement to sunimary 
~iidgnieiit a:, ;I matter of law, the plaintiff has raised a triable issue of fact on the issue of constructive 
not ice by si hmiiting photographs and an expert affidavit, froin which a jury could find that the rebar 
n expoxc~l for ; I  sufficient period of time for it to have been discovered and remedied (Morgan v 
Chnrig K i o c , ~  .Ji.uz. 30 AD3d 386, 817 NYS2d 325 [2006]). Furthennore, based upon the expert’s 
,Ffidavir, the plaintif-flias raised a triable issue of fact as to whether the Niolas created the defective 
condition diiring tlie original iiistallatioii of the car stops (see, Birzgell v Cowzty of Sclzuyler, 260 AD2d 
9 2 6 ,  688 N’k’S2ti 839 [ 19991). Since questions of fact have been raised which require a trial, the Niolas’ 
ii iotion for- :,iiiniiiarq judgment must be denied. 

,4ccr,rdin:;iy. Ciiiiinellis’ motion foi summary judgment dismissing the complaint and the cross 
c aim\ agai i > t  i t  s granted, and the Niolas’ motion for summary judgment is denied. The action is 
s(:\ ered a i i c  S h a l l  continue against the Niolas. -7 

I I N A L  DISPOSITION x FINAL DISPOSITION 
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