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I I p ) i  ~ l i c  tollou iiig p;ipcrs ntimbered I to 28 rend on this motion and cross motion for suiiiiiiary iudgiiient ; Notice 
, ) t ’  : \ Io~I~III~ 01tl i .r  t o  Slio\\ (~’atisc and supporting papers I - 6 : Notice of Cross Motion and supporting papers , 7 - 13 ; 
\1 i i~~\cr i1 ig  . \ t l i h \  t s  a i d  supporting papers 14 - 25 ; Replying Affidavits and supporting papers 26 - 28 ; Other-; (and 
d-lTtKXT3- mtmt) i t  is, 

0KI)EREI)  t ha t  this motion by defendant Charles W. Johnson for an order pursuant to CPLR 
3 2 12 yi-anti  12 \unimai-y jiidgnient i n  his favor dismissing the complaint as against him on the grounds 

1 1  liil plaint  i t  f’did not sustain a “serious injury” as defined in Insurance Law 5 5 102 (d) is denied; and it is 
l i l t  t h C l  

ORDERED tliat this cross motion by defendant Alpay Akkaya for an order pursuant to CPLR 
3.2 I2 pxiicing suni i i iury j i i d g m e n t  in his favor dismissing the complaint as against him on the grounds 
11-at p l ~ i i ~ ~ ~ i f ‘ l ~ d i d  not  sustain a “serious iiijur,y” as defined in Insurance Law 5 5102 (d) is denied. 

‘This I \  ; in act ion to rc‘covcr damages, pcrsonally and derivatively, for injuries allegedly sustained 
11 ihc  rlien 3 5 5 c x -  old plaintiff Sandra Hyman 011 June 1 ,  2005 at about 7:30 p.m. when her vehicle was 
btr’ick h y  \ chiclc owned and operated by defendant Charles W. Johnson (Johnson) which had struck a 
\ icliiclc‘ OL! i cii and opei-ated by defendant Alpay Akkaya (Akkaya) on Horseblock Road (County Road 
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I h I. I \ \  en1> t w t  east of Maine Avenue in Medford, New York. By their complaint, plaintiffs allege a 
t’ r \ t  cciiiic 01  .iction on behalf of plaintiff Smdra Hyman to recover damages for serious iiijuries that she 
\ti\t,iined a, dclincd by Insurance Law 9 51 02 (d) as well as economic loss in excess of basic economic 
lo\\ ;IS de l i  icd in Insurance Law $ 5 102 (a)] and a second caiise of action on behalf of plaintiff7s 
1iLi~h: i i id .  p1,iiiitiff I lo\\ arc1 tlyinaii, for loss of services. 

itied bill of particulars, plaintiffs allege that as a result of the subject accident 
plai i i t i  ft‘S;i i t i r a  I lyman sustained injuries including, disc bulge at C4-C5; posterior annular tear at C6- 
<’-. \hallov central disc herniation at C6-C7; disc bulge at Ll-L2 aiid L5-SI; cervical, thoracic and 
I i i i i i h r  radiculopathy: ccrvicalgia; and lierriiated nucleus pulposis C6-7. In addition, plaintiffs allege 
that fi)l Io\\ 111g the aceideiit, plaintiff was trcated and released from the Brooldiaveii Memorial Hospital 
ci~ici-yeiic) room and n contincd to her home thereafter. Plaintiffs also statc that at the time of this 
x c i t j c n t .  ;31ciiiiti  t I’\\ ;is employed as a registzred nurse at Stony Brook Hospital. 

Dtb t :lidant\ .lohiison and Akkaya now move and cross-move, respectively, for suniiiiary 
Iiidgiiicnt dismissing tlie complaint as against him on the grounds that plaintiff did not sustain a “serious 
iiij~iry’’ as ticlined i i i  Insurance Law 9 5 102 (d). In support of tlie motion, defendant Johnson submits, 
aiiioiig o t h c  1‘ things, thc summons and verified complaint; his answer; and the affirmed report dated 
hl:ii-cli O ?  2007 o f  (Jefcndant Akkaya’s expert orthopedist Richard S. Goodman, M.D. (Dr. Goodman), 
\\ l i o  y i - f o r i i i d  Lvi ortliopedic exaniinatioll (of plaintiff on said date, In support of the cross motion, 
clclciiclant ,Iil,haya iabmits, among other things, the siininions aiid verified complaint; his answer; 
p la in t i  fi\’ crified bill of particulars; Dr. Goodman’s affirmed report; and plaintiffs deposition 
t l  ;IIIScI I[?[ d IlCCI N o \  cn1ber 2 1, 2006. 

Insur,inc: La\\ Q 5 102 (d) detines “sc‘rious iiijury” as “a personal injury which results in death; 
disliiembci-iiient. significant disfigurement; a fracture; loss of a fetus; permanent loss of use of a body 
01 pail, membci. function or system: permanent consequential limitation of use of a body organ or member; 
\ giiitiicant I in i i t a l ion  of use of a body function or system; or a medically determined iiijury or impairment 
o f  non-pei mmcnt nature n hich prevcnts the injured person fi-om performing substantially all of the 
iii‘iici i,i1 x t .  \I hicli constitute such person’s tistial and customary daily activities for not less than ninety 
d,i\ \ d tiring t he  onc hundred cighty days immediately following tlie occiirreiice of the injury or 
l l l l ~ ~ ~ l l l  mel I I  

in 0 1  clci to recoi CI- under the “permanent loss of use” category, plaintiff must denionstrate a total 
lo\\  oI List‘ of ;I h1j organ, member, function or system (Obevly v Bnizgs AnzbciZnrtce Iizc., 96 NY2d 295, 
7 7 -  YYSZd 378 [20011). To prove the extent or degree ofphysical limitation with respect to the 
.‘ xmi;iiieiit coiiicqticntial limitation of usc of a body organ or member” or “significant limitation of use of 
.I 1 ~ 1 x 1 ~  function ~ ) r  \! stem” categories, either objective evidence of the extent, percentage or degree of the 
Iiniitation 01 lo\< o f  imgc of motion and its duration based on a recent examination of the plaintiff must be 
pi ovidctl o i  tlici (’ n i u > t  bc a sufficient description of the “qualitative nature” of plaintiffs limitations, with 
,I i ol3jc‘t‘tiT i‘ h , i \ i \ .  coi-rcluting plaintiffs limitations to tlie normal fLinction, purpose and use of the body 
p ii + ( \ C Y ’ .  rorrw I ’  lvis IZmt ,4 Ccir Systenls, Iizc., 98 NY2d 345, 746 NYS2d 865 [2000]; Mejia v DeRose, 
; S  9LUd 4 ’ 7  8 2 5  hYS2d 722 [2d Dept 20061). 
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I r  I\ lor the court to determine in tlie first instance whether a prima facie showing of“serious 
i1ijiii.j” has hcen iiiiide out (see, Tipping-Cestnri v Killlenizy, 174 AD2d 663, 571 NYS2d 525 [2d Dept 
190 1 ] ) 1 11: i i i i t i , i l  biirden IS on the defendant “to present evidence, in competent forni, showing that the 
p l , i i i i t i l 1 ’ l i ~ ~ ,  IIO caiise of action” (Rodrigsiez v Gukdsteiiz, 182 AD2d 396, 582 NYS2d 395, 396 [ 1’‘ Dept 
I W 3 ] )  Oiicu dct’endant has met the burden, plaintiff must then, by competent proof, cstablish a prima 
t;icie C J W  t l i ; i l  iiicli ierioiis injury exists (Caddy v Eyler, 79 NY2d 955, 582 NYS2d 990 [1992]). Such 
proal: i i i   or^ Icr to be i i i  a competent or admissible forni, shall consist of affidavits or affiiinatioiis (Pagano 
1 1  tii/ig.shui:-, I X 7  ,21)2d 268, 587 NYS2d 692 [2d Dept 19921). The proof must be viewed in a light most 
!;I\ orable tc thc nonmoving party, here, tlie plaintiff (Cammarere v Villanova, 166 AD2d 760, 562 
hi\ S M  sox I jCi ri(:17t I 9001) 

I3oti; cieienclants rely on the aftirnietl report dated March 6, 2007 of exaiiiining orthopedist, Dr. 
1oocIni;iii, 1 1 ~  o n l h  physician for the defendants who physically examined plaintiff. Said affirmed report 

iiidicated tk‘it  111- Goodman examined plaintiff on said date, reviewed various records and reports 
iiicluding plaint iiT,’ verified bill ofparticul,irs’, and noted that plaintiffs complaints continued to be 
iel:itecl to h:i nech, right and left shoulder, and low back and included headaches and loss of sleep. 
Vy‘itli I es1xc.t to the I esult5 of his physical examination, Dr. Goodman reported that plaintiff walked with 
<I noriiial p i i t .  coiiid heel and toe walk nornially, and restricted cervical inotion to 5/30 degrees of 
fle\ion, 5 30 degrtxs of extension, 30/90 degrees of right rotation and 20/90 degrees of left rotation. He 
i io lcci  that  1” I,iiiitil’l’had full raiigc of motion of tlie lumbar spine in flexion but “limited lumbar extension 
to 1 5 / 3 0  de :ices of’ right rotation and 45/90 degrees of left rotation.” In addition, Dr. Goodman 
iiitlic,itcd tli‘it plaiiitift7.s triceps reflexes were 3+ on the left and I +  on the right; biceps reflexes were 3+ 
on [he left : nci 2- on thc right; and forearIil<; reflexes were 3+ on the left and I +  on the right. Also, 
plainti  f’l’s ankle rcfleue5 were symmetrical but absent. Dr. Goodinan noted that plaintiffs motor power 
011 i c m i g  I*c\ion , ind  extension of the toes, ankles, knees, hips, fingers, wrists, elbows and shoulders 
L\ CI e syniiii:ti ic.11 m d  witliiii normal limits and that plaintiff’s straight leg raising test results were 
n,,i-iiial to I 8 0  dcgr-ces i i i  the sitting positioii. In conclusion, Dr. Goodman indicated that plaintiff 
continued to Iia\ c‘ multiple subjcctive complaints; that the electrodiagnostic studies were reported as 
n ) in ia l  m d  t l i d  the M R l  studies should be considered within normal limits; and that there was no 
i‘+ ~ ( h i c e  ol ;i ti lie licrninted disc with nerve compression. He opined that there were no objective signs 
o f  m b  orsa i i c  d i v x y c  causing a disability, inipairnient or handicap in plaintiff and stated that plaintiff 
li IC{ n o t  missccl an!: \\ol-k as a part-time nurse, that she could return to work full time and that there was 
113 ~ i id i c~ i t  it’ii foi fiirther orthopedic care. 

l - ~ ~ ~ r c .  de 1l.iiciants‘ examining orthopedist’s report contains deficiencies inasmuch as the report 
appe;irs to lic missing numerical findings for right rotation of tlie lumbar spine and provides differing 
bilateral rcl Icx tcs1 ing results for tlie biceps. triceps and forearm without providing any explanation for 
L I  IC‘ xyiiiiiic1ricaI lindings. I n  addition, the report contains findings of 25 degree restrictions of cervical 
ilc\ioii and c.ytc‘iision, 60 and 70 degree reswictions of cervical rotation, as well as a 15 degree 
r-c*striction t- I‘ Iiiinbar extension and a 45 degree restriction of left lumbar rotation which findings are 
ii-isiil~ficieiit 10 s~l’tisfy ctei’endants‘ burden of demonstrating that plaintiff had full range of motion and 

I .  
i ’I.. ( ioc-8ifinain indicates in  his aflirmcd report that he reviewed a “supplemental verified bill of‘particulars,” 

i; 1 1 1 1  (Io(.wiii‘tii \ \ ; I \  not suhiiiiltcd Iiy dcfcndaiits for the Court’s review. 
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PI~III-II I  I I I cc,~llctl tIi , i~ ‘it thc s c ~ i i e  ol’tlic accident, she mcde complaints to ambulance pci-soniiel 
I 1,it ii,i i i : ~  i\ .  i i c i  I i C L d ,  iizi left c ~ i i ~ i  .iiicl Iiei iLiiees hurt. Plaiiitiff testified that at the I-Jospiial slic w a s  
I ) I l l  [ I )  toilol\ ti l) \I it11 hci o\vii cloctoi-. no x-rays were talen and she was given a prescription for anti- 
I i Iliiiiiiii,i[c I \, 11 cclic,itioii ,ind ielcasccl The day after the accident, plaintiff went to see Dr. Nussbauiii, 
\ ,  110111 p l c l i i i l i  t 1 oiil) W\L oiicc, n ith complaints of severe neck pain, bilateral shoulder p i i i ,  bilateral 
I, I  I T  piiii ,iiid 1;lt .ii in p i i n  He pcrlbi-med iiecl\ x-rays and diagnosed whiplash and prescribed an anti- 
I i I lc i i : i i i iCi [ i  I \ i i-cdic,it ioii Pl,uiitifl‘iicxt sari c~~~ orthopedic doctor, Dr. Rho, who prescribed physical 
I i L i t i l ’ \  t 1 1 1 1  t iiiiic\ ,I \\ecI\ l’or ~ O L I I  to  si^ weel,s According to plaintiff, she tinderwent physical tlier‘ipy 

i 0ll1]1<ll1\ 

c ~ i i t l  t l ) , i ~  t l i c  l L i > l  liiiic th,it she \\‘IS at D r  Rho’s office foi treatment was at thc end of 2005 and hegiiiniiig 
c I 2 1 ~ 0 0  I ’  , i i i i r i l t  ,~lao st,iLcd t l i d  111 Rho iefeii-ed he1 to a spine specialist, Dt. Sliaplro, whom she s L w  
111 \I I :LI \ I  I ’ x p t c ~ n i l x i -  01‘3005 with hcr oiigiiial complaints and he prescribed physical therapy, which 
p 1 , i i i i t i I l  i i i i  I L I \ \ C I  t foi sc\eii \ isits u n t i l  No\eiiiber 2006. Plaintifl’added that she also nent to a paiii 

I i i  I iici:iciii i I i I ~,px i ‘1 I I 5 t . 111 Lit t man, i 11 300 5 who recommended nerve block 1 iij ect ions ai id plaint 1 ff 
iiiiilct Z L W I  111 CL cpidiiiLii injections i n  Deccmber 2005 i n  the left side ofhcr  iieck. Plaintiff testified that 
i ‘ i i  t i i izct io ii (lid i i o t  help, Di- 1 ittiiiaii referred her to DI- Mmgo whom she sctw once ,ind that lie 

1 0 1  ‘ibout three to lour  i i  ioiiths and then stopped after re-evaluation by the insurancc 
’1<1111 1 st,itecl th J t  she \i ‘1s given a home TENS i i n i t  which she continued to use eve iy  day 

\ Ii i ici l  \tiig!cry, ‘iiicl tlicit SIIC I-tst saw DI- Littiiim in April 2006 and he told IICI to f ~ l l ~ w  
tliopcdic tloctoi, DI Sh,)piio Pl,iiiitiff‘f‘tirthci- testified that she last saw DI Shapiro the 

\ \  1111 coiiipl.iints oI ticcl, patii, bilateral shoulder p i i n  and headaches and that DI .  Sliapiro 
1 1 ,  I! li:i I O  ( oii~iiiiic conset \ ‘itive tre,itmeiit and to LISC the TENS tinit and the neck traction that phiiitiIT 
I c ~ ( l  ‘11 I ic) i i i  - \ h i >  slLitcd that she L\ ‘1s considering surgery Said deposition testimony together with tlic 
I -p I I 0 1  ( I C  l L i i d c i i i t \ -  cxmiiiing oi-thopcdis[ failed to make out a prima facie c L w  that plaintiff did not 
\ t iL1,i i1i  .I \(’I io i i \  i i i l u i ) ”  (is detjiicd in Iiiwiciiicc Law 0 5102 (d) ( ~ e e ,  Ddinzune v Mejicr, 253 AD2d 
4’4 -2-4 ‘4) \ ? ( I  O T O  J2t l  Dcpt 2001 J )  
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Iii,i\iiiiicli D S  delendants failed to establish their prima facie entitlement to judgment as a matter of 
I J \ \  Ix~sccl oti \i Iictiici plaintiff sustained a serious iiijury, it is unnecessary to consider whether plaintiffs' 
o p p o ~ i i i o i ~  ~ ~ p c i  \ \vcrc sufficient to raise a triable issue of fact 011 that matter (see, Neiitblzard v Delatorre, 
I h 21)3d JcIO. 701 UYS2d 144 [2d Dept 20051; McDoivall v Abreu, 1 1  AD3d 590, 782 NYS2d 866 [2d 
L'kyt 200-11, Cowi(i 1 9  938 Trading Cory., 283 AD2d 538, 725 NYS2d 349 [2d Dept 20011). Therefore, the 
n i o l  ion and C I  o j ~ ,  iiiotioii for summary judgiiielit dismissiiig the complaint on the grounds that plaintiff did 

b u m i t i  ( I  " S C I O U \  injury" as defined i n  Insurance Law 5102 (d) are denied. 

-..- 
FINAL DISPOSITION X NON 
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