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/ SCANNED ON I211212007 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: HON. MARILYN SHAFER PART 8 
Justice 

. .~ . . . . . , , 

UNION BANK OF SWITZERLAND, FISHER-BANK LANE 
COMPANY and FISHER BROTHERS MANAGEMENT CO., 

INDEX NO. 10363 0-00 
Plaintiffs, 

-against- 
MOTION SEQ. NO. 004 

FOREST ELECTRIC CORP., INSURANCE COMPANY 
OF NORTH AMERICA, ESS & VEE ACOUSTICAL 
CONTRACTORS, PLAZA CONSTRUCTION CORP., 
and CHRISTOPHER CAR RIQUE. 

Defend ants. 

The following papers, numbered 1 to 7 were read on thls motlon: 

PAPERS NUMBERED 

Notice of Motion - Affidavlt - Exhibits 

Affirmation in Opposition 2 

1 

3 

4 

Memorandum of Law in Oppositlon 

Affidavit in Opposition 

Affidavit in Opposition 

Rep I y Af f I rm a t I o n 6 

‘C ~ Cross-Motion: U Yes JJ No # - I  

Upon the foregoing papers, it is ordered that the motlon by plalntlffs Union 

Bank of Switzerland, Fisher-bank Lane Company and Fisher Brothers 

Management Co., for an order restoring the case to the active calendar for 
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the purpose of completing discovery is granted. 

In troducli on 

This is a motioii by third party plaintiffs to restore to thc active caleiidar an 

insurancc coverage action, marked off as “disposed” in 2002, concerning an accident 

which occurred in 1994. The motion is granted in spitc of the leiigthy passagc of time. 

Tlie plaintiffs hcreiri hear no rcsponsibility for tlie progress of the proceedings arid have 

never evideiiced ;in intention to abandon thcir claims. 

B a c k g ~ ~ i n  d 

Christopher Carriquc was an eiiiploycc of Ess & Vec Acoustical Contractors in  

1994 when he fell off a ladder. He initiated an action agaiiist the owner aiid opcrator of 

the prcrnises in which the accidcnt occurred, Fishcr-Park Lane Co. and Fisher Brothers 

Management Co., who initiated :i third party action against Uiiion Bank of Switzerland, 

thcir tenant, Ess Rt Vee, and Forest Electric Corp., the electrical contractor. Union Bank 

ini tiatcd ;1 declaratory action for indcmnification against their general coiitractoi-, Plam 

Construction Corps, Plaza’s insurer, Insurance Company of North Aincrica and the Fisher 

defendants. Union Bank subsequeiitly aincnded its coinplaint to re-name the Fisher 

defendanls ;is plaintiffs. 

The parties entcred into negotiations in 200 1 and agreed to scttlc the action for 

$20,000, $5000 of which was to be paid by thc plaintiffs herein. The action was markcd 
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Coiirt in April 3, 2002. 

The settlcrrieiit fell though arid litigaiion rcsunied. A Note of Issue was filed in 

January, 2007. 

Discussion 

Defeizdants Insurance Company of Aiiierica and Forest Electric oppose plaintiffs’ 

motion to rcstore its cornplairit alleging failure to comply with the recluiremcnts of CIXR 

~ 

3404, Disrnissnl of abandoncd cases, citing to a four pronged test enuiiciated by the Courts 

with rcspect to restoring ahandoncd cases to the calendar after passagc of Inore than a 

year. (RocJriguiy v M i d d k  Atlnrztic Auto Leming, lnc,, 122 AD2d 720 11 Dept 19861). 

Dismissal pursuant to Rule 3404 is the equivalent of a default (Siegel, NY Prar*tic.e, $376), 

referencing, by its terms, C ~ S C S  “marked off, struck from thc calcndai- or unanswercd.” 

The case at bar was marked off when, in good faith, all partics believed that thc 

matter’ was settlcd. Where, as here, a case is marked “disposed” through 110 fault of‘ the 

plaintiffs, thc dismissal is a nullity. (Fillicrs v Hyon Muri Cho, 296 AD2d 356 [ 1“ Dcpt 

2002][i-eversing thc trial court’s rcfusal to restorc thc action to the calcndar]; Beringer 11 

BCP M g t  Gorp, 280 AD2d 414 11 ’‘ Dept 2001 ][“Under thc circumstances, thc us~i;-il 

prerequisites for restoration were riot applicable.”]). 

In light of thc inapplicability of Rule 3404, we need not rcach the merits 01 tlic 

plaintiffs’ claim, which are properly challcngecl in a motion for sutnmary judgmcnt. 

Page 3 of 4 

[* 3 ]



Finally, in light of thc cxtensive and on-going proceedings in this mattcr, the 

dcfcndants' clai tiis of prc.judice appear disingenuous. The partics' statements have been 

preserved in discovcry arid tiiedi a t '  1011. 

We have considcrcd the other arguments raised by thc parties and find them without 

merit. 

Accordingly, it is liereby 

ORDERED that the inolion by plaintiffs Union Batik of Switzerland, Fisher-bank 

Lane Compmy atid Fisher Brothers Managcrncnt Co., for an order restoring thc case to the 

active caleiidar for the purpose of cornpleting discovery is granted. 

This reflects the decision and order of this Court. 

Dated: A- 
J. S. C. 

Check one: [ ] FINAL DISPOSITION [ X ] NON-FINAL DISPOSITION 
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