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Ilpoti t i le t’ollom ing papers numbercd 1 to i 5 read 011 this motion for summary iudgment ; Notice of Motion/ Order 
to Sl,o\\ C‘atisc and :;uly~orting papers 1 - 15 ; Notice of Cross Motion and supporting papers -; Answering Affidavits and 
!r LI pp”’t 1 ng p:lf e 1’s : Replying Affidavits and supporting papers -; Other-; (a 
q?P t td t c r t t x t rnn r l  I1 is. 

ORDERED that this motion by defendants for an order granting them summary judgment 
( 1 I s 11 i i s ,  i ti9 t I1 L‘ c om p 1 ;I i n t is deiii cd. 

l’hzs I \  , i n  action to recover damages for injuries allegedly sustained by the then 35 year old 
plai i i t i t ‘ foi i  :ehruar~ 27, 2004 at approximately 4 p.m. when his vehicle was struck by a vehicle 
ol’ci-ated 17) ciefi.ndaiit Alice Curry (Curry) and owned by defendant Michael Martinez (Martinez) at the 
intcrhcction (~f.lohnson Avenue and the service road of Sunrise Highway (Route 27) in Islip, New York. 
In  his conip aint. plaintiff alleges that as a result of the subject accident, he sustained serious injuries as 
clcdiiictf i n  I~is~ii-;inc.e Lam 
c1f:lined 111 It!\Li!-aiice L a n  6 5 102 (a). 

5 102 (d) as well as economic loss in excess of basic economic loss as 

L k  t‘eiiciat i t \  nou iiiove for summary judgment dismissing plaintiffs coniplaint on the grounds that 
l l i q  d id  n c l t  c m ~ c  or conti-ibutc to the subject accident and that plaintiff was the sole proximate cause of 
1112 xcider i t ,  ha\ ing rim through a red light at the intersection of Johnson Avenue and the Sunrise 
1 I igliv, L~~ 41‘1 \ IC‘C road In  support of their motion, defendants submit, among other things, the unsworn 
M i ’ -  1 (13 pol i ce  xc iden t  report; the deposition transcripts of plaintiff, defendant Curry and non-party 
\\ itiicik,es I.(iri N,-adlc and her Iiusband Kenneth Scardino; and the affidavit of service of the instant 
iiiolioi1 PIX nti l ‘ t  lias not  wbmitted any opposition to the instant motion. 
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4 p:ii‘t\ xoking summary judgment must establish their position by evidentiary proof in admissible 
h 1 . i i 2  sufliciciit to w:ii-rant jiidgment for them as a matter of law (see, Zuckerrnniz v city ufNew York, 49 
211 Zd 5 5 - .  562.427 NYS2d 595 [ 19801). Iftlie proponent of such motion does not tender evidence wliicli 
11 ould eliininatc material issues of fact, the motion must be denied, regardless of the sufficiency of the 
oppsirioi!  ( \ C Y ’ .  Wiuegriid v New Yurk Uiziis Med. Ctr., 64 NY2d 851, 853, 487 NYS2d 316 [1985]). 

“ I  A (ti operator v, ho has the right of way is entitled to anticipate that other vehicles will obey the 
t i  al‘fic Iau s tha t  require them to yield” (Nclitiisnak v Mnrtiiz, 244 AD2d 258, 260, 664 NYS2d 435, 437 
1 1 “  Ilcpt 10071 c.itcd by Barile v Cclrrull, 280 AD2d 988, 720 NYS2d 674 [4tli Dept 20011). However, 
e t  cii \\ hci c \ chicle enters an intersection with a green light, tlie driver iiiay nevertheless be found 
n iseiit 11’ lit. 01- she l~ails to use “reasonable care when proceeding into the intersection” (Ductor v 
. J i i / h ~ i i i ,  27’ /\1)2J 1013, 1014,716 NYS2d 196 [4th Dept 20001; see, Veliicle and Traffic Law $5  1180 
i C i ] ,  [el. I 1  1 7  Ih]: Strrishurg v Ccinzphefl, 28 AD3d 1131, 816 N YS2d 627 [4th Dept 20061). 

lnitiLilly, the C’ourt notes that the unsworn MV- 104 police accident report constihites hearsay and is 
iiiadmissil~le ( s c i ( ~ ,  Luccigiiiito v Guiizeilez, 306 AD2d 250, 760 NYS2d 533 [2d Dept 20031; Hegy v Coller, 
2152 4D1d OOh, 692 NYS2d 463 (2d Dept 19991). 

l ’ l C i i i i t i i l ~ ~  dcposition tcstiiiiony reveals that at tlie time of the accident, tlie sun was going down, it 
\\‘I\ clear ,ii d the roads were dry and plaintiff was operating his Dodge pickup tnick southbound on 
I::I:i::,:::: A \  :I:W !:I addition, plaintiff testified that he was proceeding in the right hand lane of the two 
wiithbound 1,iiicb of Johnson Avenue approaching the intersection with the Sunrise Highway service road. 
Pliiintift a ls i~ tc‘siilied that there was a traffic light controlling said intersection and as he approached the 
ri~tc‘rsection ,it ;i speed of no niorc than 30 miles per hour the light was green. According to plaintiff, the 
{rattic light ,it the  intersection controlling tlie southbound traffic changed to yellow as lie was entering the 
i i  tcrscct ion I’laiiitil’f fLirther testified that as he was going through the intersection he first observed the 
1 chicle that struck his vehicle five seconds prior to the collision and said vehicle was in tlie left lane of the 
‘vvo \scstbouiid I‘incs of the Sunrise Highway service road moving at about 30 miles per hour. Plaintiff 
~1c:sc’i ibcd the o\ craII traffic conditions at the time of the accident as light to medium. According to 
plaintil’f t h c  u e\tboiind traffic was stopped and the northbound traffic was starting to come to a stop. 
i’laintif’f tcst I licd that at thc time of the collision the other vehicle was eiitircly within the left southbound 
!ani. o1’Johnson .4\ enue; plaintiff applied his brakes and his swerved to the right; one medium to heavy 
!nipact occ iirrcd. and the driver’s side front quarter panel of plaintiffs vehicle collided with the fiont and 
I l i rht  side ot the c,tl1er \ehlcle. 

I k t i  iiclaiit Curry testified at her deposition that just prior to the subject accident she was operating 
, I  Toyo ta  (‘oi-olla o\\ ncd by defendant Martinez; the weather was clear; and she was on the westbound 
5~ I-\ I C C  t-oacl o f  Sunrihe Highway going approximately 35 miles per hour. 111 addition, defendant Curry 
resrified that  p r ivr  to the intersection of the Sunrise Highway service road with Johnson Avenue she moved 
1.1 oiii tlie u e,tboiiiicl left hand lane of the service road to the westbound right hand lane at which time she 
SI\\ thLit tlie tixftic light b a s  red. According to defendant Curry, her vehicle was the first vehicle stopped 
:it tlic It@t i , i  the riglit hand lane of the service road and five seconds later the traffic light turned green, 
\lie looked b o t h  nays twice, and on the right on Johnson Avenue she only saw one vehicle stopped at the 
ti.,ifI’ic Iighl 1 n the southbound right hand lane of Johnson Avenue. Defendant Curry also testified that she 
l i d  procecdc‘,l slov,I> about 10 to 15 miles per hour into the intersection and about two car lengths when 
51 c lirbt u\\ the  pick up ti-Lick that collided with her vehicle. According to defendant Cuny, when she first 
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o >w-\ ed thc pickup truch it was moving East, at about 50 miles per hour, in the southbound left hand lane 
of.lolinsoii 2\  eiiue and had not yet entered the intersection and defendant Curry lifted her foot from the 
2 15 pedal. Ikfenduiit Curry described the impact with the pick up tnick as heavy. 

Noii-pa-ty witness Lori Neadle (Ms. Neadle) testified at her deposition that immediately prior to 
[ I  !e whjec: ,icciden t die and her husband were i n  their vehicle directly behind defendant Curry’s Toyota 
C oiolla i n  tlic I-ight hand lane of the westbound Sunrise Highway service road and they were all stopped at 
11 IC rccl tixf‘l’ic l i g h t  a t  the intersection with Johnson Avenue. In addition, Ms. Neadle testified that she 
ol)ser\ et1 tlic ti-al’fic light change from red to green and saw defendant Curry start to proceed through the 
intcr~ectioii . ind their vehicle followed hers into the intersection. Ms. Neadle also testified that she 
ohw-\ eti thc wbject collision and saw a Dodge SUV that came from her right side southbound and that 
dcfcndant C L I I T ~ ’ ~  \chicle had traveled “a couple of feet at the most” when tlie front bumper of the Dodge 
!i ~adc  coi1tac.t \\ i r h  the front passenger fender of defendant Curry’s Corolla. According to Ms. Neadle, as 
!Ire Llodge c q ’ l m x h d  the intersection it did not slow down or change its speed in any way and she 
ci c \c r I b e d t I1 L‘ I I l l  p3c t 3 s mode rut e. 

Non- lm- ty  witness Kenneth Scardino (Mr. Scardino) testified at his deposition that he was seated in 
ngei seat of tlic vehicle owned and operated by his wife, Ms. Neadle, and that the vehicle 

either directly behind the Corolla or one vehicle behind it. In addition, Mr. Scardiiio testified 
that was h i t ,  ;I (’orolla, was the first vehicle stopped at the red light prior to the accident and his wife’s 

!I-;!! he o b w ?  ed the traffic light cliaiige from red to green and that the Toyota had gone at least halfway 
LII rough the intersection and his wife’s vehicle had just entered the intersection when a southbound SUV 
L\ eiit through thc red light on Johnson Avenue at a speed above 30 miles per hour and tlie collision 
occLiri-cd. Accoiding to Mr. Scardino, the SUV was traveling in the left southbound lane of Johnson 
4\eniic and hc did not observe the SUV priclr to its entrance into the intersection and he observed the SUV 
hi t  ihc ‘Tn!tot,i i n  tlic right westbound lane of tlie Sunrise Highway service road. 

Said tieposttion testimony raises issues of fact as to, among other things, whether the traffic light 
ycllo\v .)I red when plaintiff entered the intersection (see, Vehicle and Traffic Law 5 11 10; see 

yoiic~rulli .  Rojas v Epsteiri, 304 AD2d 740, 757 NYS2d 769 [2d Dept 20031; Texido v S & R Car Rentals 
Toronto,  244 AD2d 949, 665 NYS2d 179 [4th Dept 19971, lv to uppcal cis?riis.sed 91 NY2d 938, 670 
U\‘S2ci 403 1 1 cNS]) .  Inasmuch as the deponents presented conflicting evidence as to the circumstances 
hii i -1  oundins the ;iccidcnt, the proffered proof raises questions of fact regarding their credibility such that 
defi.ndunt\ fLiilecl to make a prima facie showing of their eiititleiiient to judgment as a matter of law (see, 
C/crstirie,: 1 7  I I / P I I C ~ ~ I I  Lensirg Coup., 295 AD2d 408, 744 NYS2d 44 [2 Dept 20021; see also, S.J. Capelirz 
i l ~ s o c . . ~ . ,  Iirc. I ’  G l o 6 ~  Mfi. Corp., 34 NY2d 338, 357 NYS2d 478 [1974]). Thus, defendants’ motion for 
\tiiiitii,ii-y ju(fyiiw1 on the grounds that they were not liable for the subject accident must be denied, 
t~g; i rdless  or the sufficiency of the opposition papers (see, Wiiiegrad v New York Univ. Med. Ctr., supra). 

1 n the alternative, defendants move for summary judgment in their favor dismissing tlie 
zoniplLiiuit oii thc. grounds that plaintiff did iiot sustain a “serious injury” as defined in Insurance Law 5 
5 IO2 (d) .  111 -,iippc)rl oftheir request, defendants submit, among other things, the surniiions and verified 
conipl;iint tfefeiidantr’ ansuer; plaintiff‘s verified bill of particulars; plaintiffs deposition transcript; the 
rcpoi-t dated ,\pi 1 1  5 .  2004 of plaintiffs treating neurologist, Richard A. Pearl, M.D., based on a 
nciii-ologic a1 coi-lsuItation on April 2, 2004 together with tlie results of a subsequent electrodiagnostic 
cuniinatioi . ‘1 i->poi-t on an MRI of plaintifT‘s cervical spine perfornied on April 12, 2004 upon referral 
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12). plainti l t-  neurologist; the affirmed report dated January 10, 2007 of defendants’ examining 
n:iirologist Uoah S Finkel, M.D., based on his examination of plaintiff on said date; and the affirmed 
report datecl Junc O. 2007 of defendants’ examining radiologist, Sondra Pfeffer, M.D., who reviewed 
plaintift’s ccn ica l  spine MRI films performed on April 12, 2004. 

In~tir~incc Lriw 8 5 102 (d) defines “serious injury” as “a personal injury wliich results in death; 
cli4iiiciiibcii~iciit: significant disfigurement; a fracture; loss of a fetus; permanent loss of use of a body 
o rg~ i i .  niem I w ,  liinctioii or system; permanent consequential limitation of use of a body organ or member; 
yiyiilicant I imitation of‘ me of a body function or system; or a medically determined injury or impairment 
of n non-pc“ iiioncnt naturc which prevents the injured person from perforniing substantially all of the 
n iiitcri:il act‘, wli cli constitute such person’s usual and custoniary daily activities for not less than ninety 
d I:, \ dui ins tlic on(: hundred eighty days immediately following the occurrence of the injury or 
I I n~-’all~nlcr it: 

111 01 tlcr io  rcco\w under tlie “permanent loss of use” category, plaintiff inust demonstrate a total 
104’. ol’iise u t  ;I body organ, mcniber, fiinction or system (Oberly v Bangs Ambulance Iiic., 96 NY2d 295, 
777 U\’S?d i7ti [2OOl]). To prove the extent or degree of physical limitation with respect to the 
‘Iwniimeiit consequential limitation of use of a body organ or member” or “significant limitation of use of 

.I body fiinc ion or sqsteni” categories, either objective evidence of the extent, percentage or degree of tlie 
Iinirtntioii or 104s of’range of niotioii and its duration based on a recent examination of the plaintiff must be 
;YO\. rc1t.d (tr there mast be a sufficient description of the “qualitative nature” of plaintiffs limitations, with 
,111 ol)jccti\ L‘ hasis. correlating plaintiffs limitations to the normal function, purpose and use of the body 
p I I  t ( ~ C T ,  Toiirc I’ Avis Refit A Car System, Iiic., 98 NY2d 345, 746 NYS2d 865 [2000]; Mejia v DeRose, 
3 5  2D3d 4 7. N25 NYS2cl 722 [2d Dept 20061). 

It I \  l o r  the court to determine in the first instance whether a prima facie showing of “serious 
i~ijtiry” ha5  ~ c c n  i i i x k  out (see, Tipping-Cestwi v Killtemy, 174 AD2d 663, 571 NYS2d 525 [2d Dept 
I I v  I 11. T w  i i i i t i ; i l  burden is on the defendant “to present evidence, in competent forni, showing that the 
plci!ntiff h,is no Caiisc of action” (Rodriguez v Goklsteiri, 182 AD2d 396, 582 NYS2d 395, 396 [ 1” Dept 
I 903 ]I Oni:c cie fkndant has met the burden, plaintiff inust then, by competent proof, establish a prima 
fCicic c a w  tI  \iicIi d o u s  injury exists (Ccrddy v Eyler, 79 NY2d 955, 582 NYS2d 990 [ 19921). Such 
p -oaf, 11-1 ordci t o  be i n  a competent or admissible fonii, shall consist of affidavits or affimiatioiis (Pagaizo 
1 7  h’inphii ty ,  182 AD2d 268, 587 NYS2d 692 [2d Dept 19921). The proof must be viewed in a light most 
fci\ orahle lo tlie mnnioving party, here, the plaintiff (Cammuwe v Villarzova, 166 AD2d 760, 562 
w s x  xox  1 mpt 1c)ool). 

13) I I I \  bill oi’Ixirticulars, plaintiff alleges that as a result of the subject accident he sustained tlie 
f ~ o l l o \ ~  ing 1111 iiric\, pseudo disc bulging at C4-5 resulting in cord flattening; straightening of the normal 
i c i  \ I C J I  I n i  (1051‘ L\ ith re~ersa l  at C4-5; limitation of movement of cervical spine; neck extension; neck 
p i ; i i .  i i l n a ! -  icuropathy which may require surgery in the future; mild focal entrapment left ulnar nerve at 
drc clho~t 1iiiiii01ies~ nnd weakness in left arm; lumbar radiculopathy which may require surgery in the 
tiitlire and I timl-)owxil sprain. I n  addition, plaintiff alleges that he was treated and released from the 
Bi-cwl\lia\ cii ’Llcmorial ;tlospital emergency room on the date of the accident and that lie was confined to 
h i  aiid to Iioinc for approximately two days thereafter. Plaintiff adds that at the time of the subject 
,icxiclent hc v a \  employed by Festo Corp. located at 395 Moreland Road in Hauppauge, New York. 
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1’1u t~ifl’also alleges in his bill of particulars that his injuries constitute serious injuries under tlie 
~ol lo\ \  ing c iregorics of Insurance Law fj 5 102 (d), “permanent loss of use of a body organ, member, 
liiiici ion or’ <,> i t e m :  pcrnianent consequential limitation of use of a body organ or member; significant 
Iinii t~tion 01‘ tiw ot‘a body function or system; or a medically determined injury or impairment of a 
~ i ~ ) i i - ~ ~ ~ ~ r i i i ~ ~ i i ~ i i ~  nature which prevents the injured person from performing substantially all of the material 
x t s  \vhich constitute such person’s usual and customary daily activities for not less than ninety days during 
&e on(: hiiii(11 ed eighty days immediately following the occurrence of the injury or impairment.” 

I’lCiiiitiff twtitied at his deposition that approximately one week to a week and a half after his 
I C C C ~ I \  ins t i  ibatmcnr .it the Hospital emergency room, lie went to see his family physician with complaints 
I C  lLi:ing to his ncch, chest and back. In  addition, plaintiff testified that his family physician gave him 
11 iisclt’ iel,i~.,ints ‘ind referred h i m  to Dr. Pearl whom plaintiff saw two or three tinies after the accident 
i i i i t i l  ‘iboui Illxcli o r  April of 2004. According to plaintiff, Dr. Pearl ordered an MRI of the neck and 
pci-I?jrnied ;in E M C J  test and then referred plaintiff for physical therapy. Plaintiff explained that he went to 
p l i ~  \ical tliei .ip> tu o timcs the first week, then he went again during the second week but that he had to 
.;top bccau\(, the pliyiical therapy was making liis condition worse and he could not afford the therapy 
bc:c~use N o  I ,iiilt liad stopped payment. Plaintiff also testified that at the present time lie did not have any 
q x ~ i i i t n i e n  c, 1 0  i e c  m y  physicians or therapists with respect to the claimed injuries from the subject 
,ic.crtlent. P’,iintifY further testified that at the time of the accident he was employed as a production 
n ianagci. a ticsh lob. and did not lose time from work and continued to perforni the same duties. When 
.iAzd ti ha: idiviticj hc could iio longcr perforni as a result of the subject accident, plaintiff responded 
rcpiii-ing hi<,  c m .  p1,iying and coaching soccer, painting inside his home, and taking care of the front and 
h,ici\  4 :ird\. y m i f i c a l l y ,  raking leaves, planting flowers and caring for their pond. 

\ V h c  i i  plaintiff’s treating neurologist examined plaintiff a little over one month after the subject 
,iccrclent. hi., reported findings included, norinal shoulder shrug; inotor examination 5/5 in all extremities 
n 11‘1 iioi-ii~il i o n t e ,  no Babinski sign; negativc Romberg test; and no noted atrophy or fasciculations. 
Plainti 11’5 11 eatiiig neurologist indicated that plaintiffs sensory examination was intact to pinprick, light 
t (  ILlch, \ r i l ) i x t i o i i  ind joint position sense except for decreased pin prick sensibility over the fourth and fifth 
1iiigu-s of both hands. I n  addition, lie indicated that plaintiffs gait was nornial and plaintiffs neck was 
,tipple allti that no carotid bruits were noted. Plaiiitiff7s treating neurologist reported that plaintiff had 
Iiiiiit;ltion o iiio~einent of tlie cervical spine to 70 degrees to tlie right and 75 degrees to the left and that 
p x n t i f l  h,id p i n  on palpation of the paraspinal muscles in the cervical and luiiibosacral region with some 
im ccptible q m n i  He diagnosed cervical radiculopatliy and lumbosacral sprain and indicated that he was 
sivding plaintift  for a ccrvical MRI as well as EMG and nerve conduction studies of the upper extremities 

di ff;ireiiti .itc l x t n  een ulnar neuropathy and cervical radiculopathy. The subsequent electrodiagnostic 
tei t ing r c s ~ l t s  i-eveCiled that the NCV test indicated that plaintiff had a very mild focal slowing of the left 
11 ii(ii. motor L’ icross the clbow: the EMG needle examination was normal; and the diagnosis was very 
n i lc i  Ii.ft ctilliral tunnel syndrome with no electrical evidence of cervical radiculopatliy or carpal tunnel 
~!/ndl-onie 
~trCiightenin 5 o f  rhe normal cervical lordosis with minimal reversal at C4-5 and pseudo disc bulging 
I‘C \tilting in iiiini mal cord t’lattcning. 

~I~i~iitiI’J’was referred by Dr. Pearl for a cervical MRZ and the resulting report indicated 

l)cfi.ndcmts’ cxaniining orthopedic surgeon examined plaintiff almost three years after the subject 
Liccicknt and in his af’firmed report he indicated that plaintiffs complaints consisted of constant pain in his 
i i x k .  iiilci niittciit iiumbneys in  the left finger, and a constant dull ache and pain in liis lower back, and 
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provicictl t h c  rcsi.ilts o f  his examination. Plarntiff s cervical spine range of motion testing revealed right 
,ind left ro td t ron  70i70 (normal) degrees; extension 25/30 (noniial) degrees; forward flexion 40/45 
(iiorm,il) degrees Defendants' cxaiiiiiiing orthopedic surgeon indicated that there was no palpable 
par,i.sprn,il 9 p i s i i i  e\en though plaintiff' stated that he had discomfort from palpation at the base of the neck 
bllaterdl~ I I C  adtied that plaintiff complained of subjective discomfort at the extremes of the range of 
niotron posit~on'~ With respect to examination of plaintiffs shoulders, defendants' examining orthopedic 
51 11-gc'oii fhirnd full range of motion in all planes of abduction, flexion, extension, and internal and external 
rot,ition In addition, lie foimd fill1 range of motion of the elbows, forearms, wrists and fingers and a 
negatii c 'I iiicl'\ ~ g i i  a t  the elbow and at the wrist. Defendants' examining orthopedic surgeon concluded 
tliai  theie \\:I-, no evidcncc of neurological deficit in the upper extremities adding that there was some 
c~iiestioiial~l~ d) whtliesias along the ulnar border of the fifth finger and the ulnar border of the forearm 
wliicli E a\ not particularly rcproducible and that there was no altered sensation on the ulnar or radial 
hot der o f  tIic fi~iirth finger. As for plaintiffs lumbar spine examination, defendants' examining orthopedic 
\ . i r y x ) i i  pci i\)rn-ied rangc of motion testing with the following results, extension 35/35 (nonnal) degrees, 
f i n  ai-d fled\ Ion ?0/40 (normal) degrees, and lateral bending 35/35 (nornial) degrees bilaterally. He noted 
tha t  there I\ :I\ no local tendelmess to palpation and 110 paraspinal spasm or pelvic asymmetry. He also 
\t,ited tl int  1)lainliff had full range of motion of the hips, knees and lower extremity articulations. 
I )e lkiitianr~ ' euiiiining orthopedic surgeon diagnosed resolved cervical and lumbosacral strain and opined 
t1i;iL there \\ J\ no clinical orthopedic evidence of ulnar nerve entrapment at the elbow. He concluded that 
p l , i i r i t i  ft'liaci IIO ongoing sequelae or orthopcdic disability secondary to the subject accident. 

Dc1 a d a n t s '  examining radiologist reviewed the original cervical MRI films and opined in her 
afi'ii-mcd I eport I hat the tilnis revealed early degenerative disc disease, that is, mild disc desiccation at C2- 
3.  ( '3-4, ( -1-5 mcl C'S-6 and minor circuniferential disc bulging at C4-5 and C5-6. In addition, she opined 
tha t  tlier-e n c'i c 110 trauma-related discal or vertebral injuries. Defendants' examining radiologist found no 
C O I  d or  nerl e root compi-ession at any level to account for any contended long-term neurological deficits 
0 1' (11 s;lbl I 1  t I <\  

lic'r:. defendants' cxamining orthopedic surgeon set forth in his affirmed report bilateral range of 
motion findin?\ M' i t l i  respect to plaintiff's cervical and lumbar spine, some of which findings were not 
b i h t m i l l ~  c ~ L L I I ,  and failed to compare those findings to the nornial numerical bilateral ranges of motion 
and  to exp1,iin Iiov the bilatcrally unequal findings could be normal (see, McNiclty v Biigliizo, 40 AD3d 
5 9  I .  h3h N \-S2d 198 [Zd Dept 20071). Absent a comparative quantification of those limitations to what is 
1101 mal, i t  c,innot be concluded that the decreased ranges of motion in plaintiffs cervical spine extension 
and f'oru ar(1 tle~,ion and lumbar spine forward flexion, as indicated by defendants' examining orthopedic 
surgeon, ;II  I: 1111 Id, minor. or slight so as to be considered insignificant within the meaning of the no-fault 
\talutc ( \ ( ( I  Huriiinn 1 9  Busclz, 37 AD3d 537, 829 NYS2d 680 [2d Dept 20071). In addition, what 
appeared :o I K  restrictions in plaintiffs cervical ranges of motion were not attributed by defendants' 
e\iCiiiiiiiing oi-thc-lpc.dic surgeon to pre-existing degenerative changes subsequently noted by defendants' 
e u i i i n i n g  xilologist on the original cervicd MRI films rather than causally related to the subject accident 
( ~ / i i / ) u r c  h i  I' C ~ I ~ I I Z Z U ,  43 AD3d 882, 842 NYS2d 468 [2d Dept 20071). Moreover, defendants failed 
t o  d m i l  13 -oof that plaintiff' had fill1 range of motion of the cervical and lumbar spine, and that he suffered 
f'i-on1 no di\,il2ili ties causally related to the motor vehicle accident so as to establish a prima facie case that 
pl~iintiffdic not siistain a serious injuiy within the meaning of Insurance Law 
c\istence oi' 
4 5 789 A J \Ai 21': 1 [ 2d Dcpt 200.51). Thus. defendants failed to demonstrate that plaintiff did not sustain 

5 102 (d), despite the 
MRI showing bulging discs (conzpnre, Kearse v New Fork City Trnizsit Autlz., 16 AD3d 
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‘I ”scrioii\ 1 i 1 1 ~ 1 i - j ’ ’  nithin the meaning of Insiirance Law $ 5 102 (d) as a result of the subject accident (see, 
Hipolitrp 1’ itit~wrationul Logistics Mgt., Inc., 43 AD3d 461, 842 NYS2d 453 [2d Dept 20071). 

Siiicc dcfendants failed to meet their initial burden of establishing a prima facie case, the 
biit’ficienc) of  plaintiff’s opposition papers need not be considered (see, Puzdiizo v Dedios, 24 AD3d 
71 I ,  80’7 NI’S2tl 397 [2d Dept 20051; Birizhaiim v Constanza, 17 AD3d 304, 791 NYS2d 853 [2d Dept 
2005 1 ) .  7 Iicrcfcli-c. dcfendants’ request for summary judgment dismissing the complaint on the ground 
~ l i a !  p l a i n t i t i ’ d i d  no t  sustain a “serious injury” as defined in Insurance Law $ 5102 (d) is denied. 

4c coi-cliiizlq. the instant motion is denied. 1 

FINAL DISPOSIIION X N N- NAL DISPOSITION !Y 
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