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INDEX NO. 03-8926 
CAL. NO. 07-00644-OT 

SUPREME COURT - STATE OF NEW YORK 
POST-NOTE MOTION PART - SUFFOLK COUNTY 

P R E S E N T :  

Hon. ROBERT W. DOYLE 
Justice of the Supreme Court 

X 
: 

__________________________I_____________- 

KYKA RICHARDS, by her mother and natural 
guardian EILEEN FLYNN RICHARDS and 
I ILEEY FL YNN RICHARDS, individually. 

P 1 ai n t i f'fs , 

- against - 

MOTION DATE 8- 10-07 
ADJ. DATE 9- 10-07 
Mot. Seq. # 002 - MG; CASEDISP 

JEAN MARIE HAZELTON, ESQ. 
Attorney for Plaintiffs 
P.O. Box 5041 
Southampton, New York 1 1969 

MELITO & ADOLFSEN, P.C. 
Attorneys for Defendants 
233 Broadway 
New York, New York 10279-0 1 18 

[.!pot1 the t'olloi\xig papers numbered I to 1-24 read on this motion for summary judgment ; Notice of Motion/ 
( )rder to Shon c 'x isc and supporting papers - 1 - 13 ; Notice of Cross Motion and supporting papers -; Answering 
:\ l . 4Yav i  ts anti :,upporting papers 14-2 1 ; Replying Affidavits and supporting papers 22-25 ; Other memorandum 
_____ 01- a\v. stir 1 - q , l y  . ( W L i  i 1 ,  a- ) i t  is, 

ORDERED that  defendants' motion for summary judgment dismissing plaintiffs' complaint is 
gs;111 ted. 

This .IC tion was commenced to recover damages, personally and derivatively, for injuries 
sustained by infant plaintiff, Kyra Richards, .who allegedly crushed her right middle finger as a result of 
;I h l l  \vhile I-olding a bowling ball. Infant plaintiff was injured on April 10, 2000, while attending a 
birthday party at a bowling alley operated by defendant East Hanipton Bowling Corp. The bowling 
a l le~ ,  is 011 premises located at 71 Montauk Highway, East Hampton, which is owned by defendant CP 
Associates. 'The bi I 1  of particulars alleges that defendants were negligent, among other things, in setting 
L i p  ;lil infant ;birthday bowling party, and in providing infant plaintiff with a bowling ball that was too 
heavy fos a young child to use safely. A prior order was issued by this Court on October 8, 2003, 
dismissing plaintiffs' claims against defendants for products liability and breach of warranty. 
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Ilefeiidaii ts iiow moves for summary judgment dismissing plaintiffs’ complaint on the grounds 
that plaintiffs cannot establish a prima facie case of negligence, and that plaintiffs have failed to exclude 
otliei’ possible causes of the accident. Defendants’ submissions in support of their motion include 
copies of the pleadings and excerpts from the transcripts of the parties’ deposition testimony. Plaintiffs 
opposc the ti  rotton, arguing that infant plaintiffs injury was caused by an adult bowling ball and that 
defendants fiiiled to follow procedure in setting up the children’s bowling birthday party. In opposition, 
plaintiffs sul-mittcd, among other things, affidavits by infant plaintiff, plaintiff Eileen Flynn Richards, 
and \Is. Katlierine BriefT, who hosted the birthday party. Plaintiffs also submitted excerpts froin the 
de msition ot’ Crais Patterson, President of East Hanipton Bowling and C.P Associates, and medical 
records regai ding infhnt plaintiffs treatment at Southampton Hospital. The Court notes that the sur 
reply filed b!i plaintiff was not considered in this determination (see, CPLR 2214; Ffores v Stankiewicz, 
35  11113d 804. 827 ’JYS2d 281 [2006]). 

Infant plaintiff, who was five years old at the time of the accident, testified at an examination 
before trial that slie believed that the accident occurred as she was bowling. She testified that she picked 
up tlie bowli ig ball with two hands, because it was heavy, and then fell. She testified that when she fell, 
the howliiig >all dropped on her middle finger. Infant plaintiff also testified that she does not remember 
wliere she picked up the bowling ball. She testified that she does not remember what caused her to fall 
or  where slie fell. except that it was on a wooden section of the bowling alley. 

,4t lit r cx;iniination before trial, plaintiff Eileen Flynn Richards testified that she was not present 
\\4icn the al1t:gt.d incident occurred. Ms. Richards testified that there were five children present with 
fbur adults at the bowling alley birthday party. She testified that when she retlclrned to the bowling alley, 
hcr oldcst daughter informed her that infant plaintiff was injured. She further testified that she did not 
\et: tlie bowling ball that infant plaintiff was using at the time of the accident. 

,4t his examination before trial, Craig Patterson testified that depending on the ages of the 
children attending tlie party, six-pound or eight-pound bowling balls would be provided. He testified 
th;it for birthday parties, the bowling alley employees would set up the lanes and put the bowling balls 
oti the ball rt:turn. IHe further testified that the ball returns are eniptied and cleaned on a regular basis. 

[nfiunt plaintifT’s affidavit states that the weight of the ball dragged her down and caused her to 
til 1 forward. The affidavit states that when infant plaintiff fell, the ball landed on her finger, crushing it. 
Sinitlarly, Ms. Briefs’ affidavit avers that infant plaintiffpicked up a very heavy adult bowling ball and 
thLit the lies\ i ~ i e ~ . ;  of the bowling ball was a :substantial factor in causing the accident. However, a prior 
written and signed statement by Ms. Briefs states that infant plaintiff tripped over the ball return as she 
was ualking from the left lane to the right lane. 

1011 ;i motion for summary judgment the movant bears the initial burden and must tender 
CL ~dence siif’ficient to  eliminate all niaterial issues of fact (Winegrad v New York Univ. Med. Ctr., 64 
Y Y 2 d  8 5  1 .  ‘47 Nk’S2d 3 16 [ 19851). Once the movant meets this burden, the burden shifts to the 
opposing pa:-ty t o  demonstrate that there are material issues of fact, however, mere conclusions and 
i~nsi~bstantiated allegations are insufficient to raise any triable issues of fact (see, Zuckerinaiz v City of 
,Yew York. 49 NY2d 557,427 NYS2d 595 [ 19801; Perez v Grace Episcopal Clzurclz, 6 AD3d 596,774 
N Y S2d 785 r20041). The court’s filnction is lo determine whether issues of fact exist, not to resolve 
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issiics o f  facr o r  to determine matters of credibility; therefore, in determining the motion for summary 
judgment, t h e  facts alleged by the opposing party and all inferences that may be drawn are to be 
acccptecl as t-ue (SCC’, Rotli v Barreto, 289 AD2d 557, 735 NYS2d 197 [2001]; O’Neill v Fishkill, 134 
AD2d 337.  53 I hYS2d 272 [ 19871). 

To p r o ~ e  ;i prima facie case of negligence, a plaintiff must demonstrate the existence of a duty, a 
brcach of tha t  duty, and that the breach of such duty was a proximate cause of his or her injuries (see, 
Pirlka 19 Edel~riari, 40 NY2d 78 1 ,  390 NYS2d 393 [ 19761; Eiigellzart v County of Orange, 16 AD3d 
369, 790 NYS2d 704, I\) denied 5 NY3d 704, 801 NYS2d 1 [2005]). Proving that an accident occurred, 
o r  that the conditions existed for such an accident, is insufficient to establish negligence. “‘Proof of 
negligence 11 the air, so to speak, will not do”’(Martiit vHerzog, 228 NY 164, 170, 126 NE 814 
j I Q2Oj. qzio/i/i,y Pollock, Torts (10 tli Ed.), p. 472). And while proximate cause generally is a matter for 
the jury,  a plaintiff who brings a negligence action must establish prima facie that the defendant’s 
negl~gei~cc was a substantial causc of the event which produced his or her injury (Derdiarian v Felix 
Coritr. Coup., S I NY2d 308, 3 15, 434 NYS2d 166 [ 19801; see, Malzesliwari v City of New York, 2 
NY3d 288. 778 hYS2d 442 [2004]; Foraznrt v City of White Plaiizs, 5 AD3d 434, 773 NYS2d 102 
120041). 

Furth:r, to establish a prima facie case based solely 011 circumstantial evidence, a plaintiff must 
prcscnt f x t s  and conditions from which the negligence of the defendant and the cause of the accident 
may reasonably be inferred (see, Schneider v Kings Hwy. Hosp. Ctr., 67 NY2d 743, 500 NYS2d 95 
I I(W5]: Bard v Ci@ o j N e w  York, 293 AD2d 505,739 NYS2d 747, lv denied 98 NY2d 61 1,749 
NYS2d 2 [2C02]). 4 plaintiff is not required to prove the exact nature of the defendant’s negligence 
( \w, Cuyle v City ofNew York, 92 NY2d 936, 680 NYS2d 900 [ 1998]), or to exclude every other 
possible caiicc‘ for the injury-producing event (see, Burgos v Aqueduct Realty Corp., 92 NY2d 544, 550, 
683 NYS2d 39 [ 19981; Bernstein v City of New York, 69 NY2d 1020, 517 NYS2d 908 [1987]; 
Scltiic.irleu v Kings Hwy. Hosp. Ctr., szrp-a) to meet this burden. Rather, a plaintiff must offer evidence 
h)nring that it  was “more likely” or “more reasonable” that the alleged injury was caused by the 
dcfeiidant’s iicgligence than by some other agency (Guyle v City of New York, supra, at 937, 680 
NYS2d 900; sce. Grob v Kings Realty Assocs., 4 AD3d 394, 771 NYS2d 384 [2004]; New York Tele. 
Co. v Hurri.srw & Burrowes Bridge Contrs., 3 AD3d 606, 771 NYS2d 187 [ 20041; Collins v City of 
New l b u k ,  319.5 A E d  529, 759 NYS2d 349 [2003]). Plaintiffs evidence must be sufficient for a jury to 
detci-milie. based 011 logical inferences drawn from such evidence, that causes for the injury other than 
thc. defcndant‘s negligence are sufficiently remote (see, Gayle v City of New York, supra; Berrzsteiiz v 
Ci?ti of’Nm1 Y w k .  s i i p ~ i ;  Bardi v City ofNew York, supra). 

Defendants established their entitlement to judgment as a matter of law by submitting deposition 
testiinony sli!,wing that infant plaintiff is unable to identify what caused her to fall or tlie area in the 
howling alle;, where she fell (see, Plultar v Town of Soutlzainptori, 29 AD3d 975, 816 NYS2d 176 
120061; Manriiiig v 6638 18th Avc Realty Cory., 28 AD3d 434, 814 NYS2d 178 [2006]; Rodriguez v 
Cujbro, 17 AD3d 658, 794 NYS2d 113 [2005]; LaFemirza v Branzbell, 2 AD3d 409,767 NYS2d 795 [ 
20031; Hurtrriuii v Moiintuiii Val. Brew Pub, 301 AD2d 570, 754 NYS2d 3 1 [2003]; Boiigiorrzo v 
Perisk~. ,4iito Ctr., 289 AD2d 520, 735 NYS2d 617 [2001]). Defendants have demonstrated that there is 
1 1 0  cmsal t-cl,ir~oiiship between the weight of tlie bowling ball and the happening of the accident (see, 
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Coldon v Now! York City Traiisit Autli., 267 AD2d 20 1, 699 NYS2d 449 [ 19991). The burden, 
therefore, shifted to plaintiffs to raise a triable issue as to whether defendants’ alleged negligence was a 
prohiniatc ct LIX of infant plaintiffs accident (see, Derdiariaiz v Felix Contr. Corp., stpra; Hartmaiz v 
Moiintaiii Val ,  Brew Pub, szipra; see gtxeral~v,  Alvarez v Prospect Hosp., 68 NY2d 320, 508 NYS2d 
c)23 [ 19861: .Zuckerman v City ojNew York, 49 NY2d 557,427 NYS2d 595 [ 19801). 

In opposition. plaintiffs attempt to create an issue of fact as to whether infant plaintiffs fall was 
due to the wcight of the bowling ball. Infant plaintiff initially testified that she did not remember what 
caused her to fall. However, in an affidavit submitted in opposition to the motion, infant plaintiff now 
avers that thc weight of the ball caused her to fall. This self-serving affidavit contradicts infant 
p1;iintil’f’s earlicr deposition testimony and appears to be an attempt to create a feigned factual issue 
designed to a\oid the consequences of her deposition testimony (see, Koller v Leone, 299 AD2d 396, 
75  1 NYS2d 2 0 0  [2002]). Similarly, Ms. Briefs’ affidavit states that the heaviness of the bowling ball 
wx, a substantial factor causing infant plaintiffs fall. However, her earlier written statement indicates 
thilt i n h i t  plaintiff tripped over the ball return. Ms. Briefs’ inconsistent statements and bald conclusory 
asjertlotls ar: insufficient to defeat defendants’ motion for summary judgment (see, Perez v Bronx 
Purk S. Assoc., 2 8 5  AD2d 402,728 NYS2d 33 [2001], upp. den. 97 NY2d 610,740 NYS2d 694 [2001]; 
Purisi Enters. Inc. Profit Sliariiig Trust v Settiino, 198 AD2d 272, 603 NYS2d 571 [1993]). 

Flirt iermore, plaintiff failed to subinit evidence showing that other possible causes for the fall, 
lihe a siniplc misstep or loss of balance. were sufficiently remote (see, O’Coizizor v Lakeview ASSOCS., 
LLC’, 306 A1Xd 5 18, 76 1 NYS2d 858 [2003]; Holliday v Hudson Armored Car & Courier Serv., 301 
AD2d 392. 753  NYS2d 470, Iv diwzissed in part, denied inpart 100 NY2d 636, 769 NYS2d 196 [2003]; 
~ f . ,  Stanojevic v Scotto Bros. Rest. Enters., 16 AD3d 575, 792 NYS2d 147 [2005]). Thus, as there is no 
evidence from which a jury could rationally conclude that infant plaintiffs fall was more likely due to 
the  heaviness ofthe bowling ball than to a sudden loss of balance or a misstep, the motion by defendant 
tor suiiiniarj judgment dismissing the complaint against them is granted (see, Manning v 6638 18th 
.3vc. Real[v Cory., wpm; Heiinington v Elliiigtoiz, 22 AD3d 721, 804 NYS2d 395 [2005]; Rygel v 
8750 Bay Purkway, LLC, 16 AD3d 572, 792 NYS2d 160 [2005]; Bitterinart v Grotyolzaniz, 295 AD2d 
383 733 h\i S2d 167 [2002]). -7 
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