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INDEX NO. 04- 1072 1 
CAL. No. 07-0 1208-MV 

SUPREME COURT - STATE OF NEW YORK 
POST-NOTE MOTION PART - SUFFOLK COUNTY 

P N  ESE‘iV T :  

1 loll ____ ROBERT W. DOYLE __ 
.lustice of the Supreme Court 

I’ 1 a in tiff. 

-- against - 

MOTION DATE - 7- 13-07 
ADJ. DATE 8-27-07 
Mot. Seq. # 006 - MG 

007 - XMG; CASEDISP 

GREGORY JAMES VOLPE, ESQ. 
Attorneys for Plaintif’f 
300 Old Country Road, Suite 3 11 
Mineola, New York 1 150 1 

RUSSO & APOZNANSKI 
Attorneys for Defendant Robert Silverstein 
875 Merrick Avenue 
Westbury, New York 1 1590 

MONTFORT, HEALY, McGUIRE, et al. 
Attorneys for Defendant Geico Insurance 
1140 Franklin Avenue, P.O. Box 7677 
Garden City, New York 1 1530-7677 

DeSENA & SWEENEY, LLP 
Attorneys for Defendant Steven Silverstein 
1383 Veterans Memorial Highway, Suite 32 
Hauppauge, New York 1 1788 

I poii 1 ic l i ) I l c ~ u  iiig p q ~ u s  numbcrcd 1 to 45 read on this inotioii for suiiiiiiary judg-; Notice of Motion/ Order 
1:) Show ( ‘ a u x  ; i i i d  supporting papers I - 22 ; Notic’: of Cross Motion and supporting papers 23 - 32 ; Answering Affidavits 
.iiiti  supportiiig pipwi 3-3 - 13 ; Replying Affidavits and  stipporting papers 44 - 45 ; Other --; (7 
mprrrrrttmm- ) i t  IS. 

ORDERED tha t  this motion by defendant Robert Silverstein for summary judgment dismissing 
plaiiilil’t*s coinplaint IS granted; and it is furtlier 

ORDERED that  this cross motion by defendant GEICO Insurance Company (“GEICO”) for an 
oi‘c’ci‘ piirsu,iiit to (’I’L,R 32 I2 for summary judgment dismissing the complaint is granted. 

0 1 1  4 igusL 24, 2003, plaintiff Kathleen O’Donnell and defendant Steven Silverstein (“Steven”) 
LLCI-C in\  011 c I  i n  , i  motor vehicle accident on Route 27A, at or near its intersection with Bellview Avenue, 
C o i i i i t y  of’Sufti~l1~. N m  York. At the time of the accident, Steven was operating a vehicle owned by 
plainti  1’1: anti thc plaintil’f was the front seat passenger in her vehicle. Plaintiff, thereafter, 
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co~iii~ieiiccci 2 personal iiijury action against Steven to recover damages for injuries she sustained as a 
I ea.ilt ol’the .ubject motor vehicle accident. Plaintiff also filed tlie instant action against defendants 
( I F  lC’C)q 1iobc:r.i Si  Iverstein, and Steven Silverstein seeking a judgment declaring that Steven was a 
res dciit of I<obc1-1 Silverstein’s household at tlic time of the subject accident and therefore, GEICO is 
ohlipitect LO c et’eiid m d  indeniiiify Steven in connection with tlie underlying personal injury action. 
Ro x r t  SI]\ ersteiii IS the father of Steven Silverstein and is insured under an autoinobile iiisurance policy 
issLlecj by c;r+ I (  o 111 tile al11oLlIlt of‘$ I 00,000. 

liobci t S i l ~  crstein no\\ seeks summary judgment on the claim against liini on the basis that Steven 
\iI\,crstein di .i nor I-eside in his home at ihe time of tlic subject accident. Defendmt submits copies of the 
p l c d i n p ,  e o  I cspoiidencc to GEICO, dated September 11 ,  1998 and May 15, 2000 from his attorney, 
\licIiacI L. L”v ciiiaieiI1 ai16 his wife, Robin Silverstein; and copies of the deposition transcripts of plaintiff 
k \ ~ i ~  tJeIimdxi[\ Robert and Steven Silverstein. 

I kfcndunt GEICO cross moves for suiiiniary judgment on the basis that ir is not obligated to 
i i i d m n i f j  i n  <onnection mi t l i  the sulqcct motor vehicle accident, because Steven does not qualify as an 
11151 11 cd motorist iiiidcr the insurance policy. More particularly, defendant GEICO asserts that under its 
i?()l iCj’ \\ i t h  Rotx i  t S i l ~  erstcin, “you” and “your relatives” is defined as “you“ being tlie policyholder and 
1114 01 hci- spoiise. if occupying the same household and “relatives” is defined as “a person related to [the 
i i i \ i w d ]  110 re41des i n  [the insured’s] houseliold,” and no proof has been submitted to show that Steven 

< i \ s c ~  ta t h a t  >i iice the plaintiff’s claim falls outside the scope of its coverage with Robert Silverstein, 
pi:iiiitifi%s c la im tliai i t  fiiiled to timely disclaim is inapplicable. Defendant submits, in support of its cross 
n i o t i o n ,  the 13 eaclings and ;i copy of Robert Silverstein’s automobile insurance policy in  effect on the day 
131. ihc acclclellt 

;I nicnihcr of Iinbert Silverstein’s household at the time of the accident. Defendant GEICO further 

I’lainti1’1’c~l,posea both motions oii the grounds that there is a question of fact as to whether Steven 
\ i l l  crstein u ;is a mcnibei. of Robert Silverstein’s household on tlie day of tlie accident. In opposition, 
plai i i t i  f‘f sul~ii i ts  pliotograplis of tlic subject vehicle, a copy of defendant Silverstein’s effective policy at 
rlic t ime  ot 1112 accident, and a copy of plaintiff’s deposition transcript. In addition, plaintiff submits a 
 cop^ of’;iii cniployment application for Steven Silverstein filed with the Town of Brookhaven, a copy of 
j o l i n  I ~ i y  Lu \/alle’s letter t o  Steven authorizing eniplojment with the Town of Broolthaven, a copy of 
S1cvcii Sil\ er<tein’s driver’s license and a copy of Ed Soulier’s letter stating Steken’s address while 
c~nnlojed it11 l i i i o  Chicago Grill. 

( hi ;i i no t ion  Cor siimmary judgment the moving party bears the initial burden and must tender 
e\ i&nce sufficient to eliminate a l l  material issues of fact (Wiizegrad v New York Urziv. Med. Ctr., 64 
\) Zd X 5  1 ~ 333 NI’S2d 3 15 11 9851). The burden will then shift to the nonmoving party to demonstrate 
t l ia .  thet e ;ire matcrial iss~ies of fact; however, mere coiiclusions and unsubstantiated allegations are 
iiisiifticieni t c i  raisc any triable issues of fact (see, Zzickernzarz v City of New Yovk, 49 NY2d 557, 427 
\Y S2d 595 1 1  0801; Perez 1’ Grace Episcopal Clinrcli, 6 AD3d 596, 774 NYS2d 785 [2004]; Rebecclii v 
\C’Iiitlriow, I 72 A D 3  600. 568 NYS2d 423 [ 19911). Furthermore, the parties’ competing interest must 
bc \~ iewcd “ i i  ;i light most fa\rorable to the party opposing the motion” (Marine Midland Bank, N.A. v 
Dirio B 4rtir’s Aiitoriiutic Transniissioii Co., 168 AD2d 610, 563 NYS2d 449 [ 19901) and the court’s 
I’uiictioii i s  io cietcriiiiiie whether issues of fact exist, not to resolve issues of fact or to determine matters of 
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cwt i ib i l i ty  (Rorlt v Rurreto. 289 AD2d 557, 735 NYS2d 197 [2001]). 

1 t I S  \ \  cl 1 cst~iblislied that the standard for deterniining residency for purposes of insurance 
c o b  ei-age iiiL st be predicated on something more than teniporal or physical presence and requires at least 
sonic degree o f  ixrnianence and intention to remain (see, Matter ofAetiza Cas. & Szir. Co. v Girtstein, 80 
Y‘i’2d 77-3. 587 NYSZd 268 [ 19921; Linder v Wilkerson, 2 AD3d 500, 769 NYS2d 551 [2003]; 
Goivrrinieiti. Eiitpl.5. Iiis. Co. v Paolicelli, 303 AD2d 633, 756 NYS2d 653 [2003]). Furtheniiore, even 
\t Iicre ;I person h,is used a particular address for tlie purposes of his or her driver’s license, voter’s 
I q i s t r a t ion  c ard. the t’iling of tax returiis, those incidents, standing by themselves, are insufficient to 
estLiblish o n e ’ s  residence ( s c e ,  Mutter of State Farm Miit. Azito. Ins. Co. v Nicoletti, 1 1 AD3d 702, 784 
UY’52d 702 , 2004]: Mutter ofAiitericriit. Nutl. Prop. & Cas. Co. v Clzulack, 265 AD2d 550, 697 NYS2d 
! 5 3 I ! 000 ) 

liobert Silverstein testified at liis examination before trial that he and his wife, Robin, live at 22 
!ls!iliiiici Street. hfoiiiit Sinai, Nekv York. H e  testified that his son, Steven, did not reside in his household 
;it :lit tiine 0 1 -  the subject accident. He testified that while his son does visit their home, tlie longest Steven 
l i x  staycd at their house since moving out in  December 1996 or January 1997, was approximately three 
c k i : \ ~ .  Roher~ Sili.erstein testified that Steven uses 22 Ashland Street as his niailing address for his driver’s 
I ic :iisc. because lie moves around a lot. He testified that he maintains an automotive insurance policy 
n . i : l i  G E I C Y ) ,  which states that he and his wi-fe are the insured under the policy, and that his son was 
rel-iioi.ecl froin s d 1  policy after he moved out of tlie home in 1996 or 1997. Robert Silverstein testified 
[list ;~ftcr lie i-ecei\,etl a letter li-om GEICO informing him that his insurance preniiunis were going to 
incrcasc bccatise he had a son in tlie home, who had previously been involved in an accident, his family 
attorney sent a let ter, dated September 1 1 ,  1998, to GEICO directing that Steven be removed from the 
i i l i i ~ , i ~ i < . , t i i ~ ~  i lidLlr;ilice policy, as lie no longer resided with his parents. Robert Silverstein testified that 
li)l lowing t h  correspondence from his attorney GEICO reinstated his insurance policy at the previous 
pi-cniiuni le\.c;l and informed him that the September 1 1“’ letter would be kept on file. Robert Silverstein 
testified that on May 15, 2000, liis wife sent GEICO a fax, along with two of their son’s pay stubs, as 
pi-oof that  Stc\,en did not reside in their Iionie, after GEICO again attempted to raise tlieir premiums under 
tlic 1xlic.f tha t  their son resided i n  their home. Robert Silverstein further testified GEICO never once 
iiif‘ormed hin i  or  his wife that it was rejecting, any one of tlie letters regarding the residency of Steven 
hsil\wsti.in that  W;IS sent to it. 

\ t o  en te4titied at his examination before trial that his address is 22 Hayrick Lane, Commack, New 
orb, a i d  tha t  he had lived at that address siiice 2002. Steven testified that he does iiot reside in his 

p a  ciits’ Iioiiii: iitxl ]ins not done so since he was 18 years old. Steven testified that after he was convicted 
0 1 -  7urylLii-> III cithci 1900 or 1997, his father asked him to leave the home. Steven testified that he does 
i isii his paleiits‘ home, but he does iiot have a regular visitation schedule. He testified that he continues 
to I i h e  his p i  enis address for employment and tax purposes, because he moved around a lot after leaving 
his parents’ r,-stdence. Hc testified that in order to prevent having to change liis address on his driver’s 
Iicenw i . ~  el.? time he moved, he never informed the Department of Motor Vehicles of a change of address 
a i i t l  coiitiiiiieci to iise liis parents’ address for his license. Steven testified that his father informed liim that 
lie I\ (is being rcnio\ cd li-om 111s fathers’ auto insurance policy, and that he was not allowed to drive any of 
111s i’atlier’\ 1 :hiclca. He further testified that he provided liis father with either a pay stub or phone bill as 
pi‘( N I I ’  oI’re41t enctl  for the iiisLiraiice company in order to reiiiove liim from his father’s insuraiice policy. 
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I’Liii i i  I 1.1. O‘l~onnell  testified that she 2nd Steven had been friends for about five years, and that 
diii-ing fliox t’i\re years she had picked Steven up and dropped him off in front of his parents’ house on 
nLinieroiis occasions. Plaintiff testified that Steven always was waiting outside tlie house, before the stop 
\ign. M hen slic i \o~ild pick him up and that she was unaware that Steven had an address other thaii his 
pal ents‘ horn:. I I I  t k t ,  plaintiff testified that Steven informed her that lie lived with his parents. Plaintiff 
I‘iirther testifid that Steven told her that lie had been “kicked out” of his parents house, because of tlie 
h i i b l c w  accicl~wt. ; i n d  that she had never phoned his parents’ house. 

l S a w c  c i i x i i  ‘11 I of tlie adduced evidence and the foregoing authority, the Court finds that Robert 
Si  I i’cnlciii liC \ mct 1114 burden on tlie motion by demonstrating prima facie that Steven Silverstein was not 
;I I eiicicnt o f  h i \  household on the date of the subject accident (see, Governnzeizt. Eitzpls. Ins. Co. v 
Paolicelli sii,vi-fi% Matttr of ML>tro. Prop. & Liab. Co. v Feduchkn, 135 AD2d 715, 522 NYS2d 616 
[ 10871) I’I,iiiitifl‘ i n  opposition, failed to present any evidence that would raise a triable issue of fact 
I cyai din!; Steben’s residence (see genel-ally, Zuckerinari v City of New York, sirl71-a; Appell v State Farm 
Ii1.5. Co.. 292 AD2d 407. 739 NYS2d 182 [2002]). While Ms. O’Donnell may have testified that during 
the fi\e year\ that  she has known Steven she has picked hini up and dropped hini off on numerous 
occdsions ai 111s pxcnts’ house, Ms. O’Donnell also testified that Steven always was waiting for her 
or i t \ idc tlf the house and that she had only been inside of his house once or twice Thus, Ms. O’Donnell’s 
tc\liiiiony lili~ Lit led to refute the testimony of Steven and Robert Silverstein that Steven has not been a 
tiietitbei of lit> patents’ household since at least Jaiiuary 1997. Moreover, the fact that Steven’s driver’s 
iiccnse conrained his parent’s address or that he used his parents’ address for tax or employinelit purposes 
I \  I isut’ticient ;I\ ‘I ni‘itter of law to demonstrate that Steven resided with his pareits at the time of the 
-riilJjcct accidcnt (Matter of State Farrri Milt. Auto. Ins. Co. v Nicoletti, supra; Mutter of Aiiiericurz. Natl. 
Prop. & C‘cis. Co. I? Cliuluck, stiptu). Furthermore, in reviewing the record, the evidence has failed to 
d ~ t ~ l < ~ i l ~ t r ~ t <  tlizt !;:e\ 211, although he coiitinL1ed td visit with his parents, iiiaintaiiLed a residence or had any 
riitcnt to rcmain I r i  his parents’ household at the time ofthe accident ( Goverizment. Enzpls. Ins. Co. v 
Puolicdli, s i q i i u ;  Hollander v Nationwide Mut. Ins. Co., 60 AD2d 380, 401 NYS2d 336 [1978]; cf., 
1ntioiiwirle 1 ~ 1 3 .  Co. v Allstute Ills. Co., 18 1 ‘4D2d 1022, 58 1 NYS2d 955 [ 1992 I). Accordingly, 
dcf:ndant S I  I ? ,  er\tcin’s motion for summary judgment is granted. 

Reiy-Jing defendant GEICO’s cross motion for summary judgment, the Court declares that on 
2 ii;giist 24, W 0 - 3 ,  Stccen Silverstein was not a resident of Robert Silverstein’s household, and, therefore 
u A not ; i n  iri:,ured motorist under Robert Silverstein’s automobile insurance policy with GEICO 
~Dirtkuilj~c11 c CJiiitedStates Fid & Guar. eo.. 252 AD2d 537. 675 NYS2d 623 [ 19981). Thus, GEICO is 
riot obligated to indemiiify i n  connection with the underlying personal injury lawsuit (Matter ofAetnu 
C’us. B Sur= C’o. v Gutsteiri. 5 upin; Goveriinieiit. Enzpls. Ins. Co. v Paolicelli, sziprn; Matter of 
4 rnericun. Nut/ .  Prop. & Cas. Co. v Cliulack, siipr-n). Consequently, in view of the lack of coverage, we 

whcther the notice of claim was timely (Matter of Allstate Ins. Co. v DiBello, 40 AD3d 
40 1 .  8.35 NJ’h2d 176 120071). Accordingly, defendant GEICO’s cross m m f o r  summary judgment is 
y1 < l I l ~ C d  

I1,lteli: - -9 

[JEC, 6 lim _____ ._ ~ -~ 
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