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INDEX NO. 05- 17633 
CAL. No. 07-00623-MV 

SUPREME COURT - STATE OF NEW Y O N  
POST-NOTE MOTION PART - SUFFOLK COUNTY 

I lo 1. __ ROBERT W. DOYLE __ 
Jiisricc of the Supreme Court 

MOTION DATE 8- 15-07 
ADJ. DATE 10-30-07 
Mot. Seq. # 004 - MD 

ALAN M. SANDERS, LLC 
Attorneys for Plaintiffs 
One Old Country Road, Suite 320 
Carle Place, New York 1 15 14 

PICCIANO & SCAHILL, P.C. 
Attorneys for Defendants 
900 Merchants Concourse, Suite 3 10 
Westbury, New York 11590 

l-:pot~ L I I C  t i i l lo~ving p;ipel-s numbered 1 to 2;L read on this motion for summary iudgment ; Notice of Motion/ Order 
i o  :<lion Ciii:;c .itid silpporting papers 1 - 14 Notice ofc‘ross Motion and supporting papers -; Answering Affidavits and 
hiilyioi‘tiiig  pap.^^ I5 - 19 ; Replying Affidavits and supporting papers 20 - 22 ; Other-; (v 
m-4- ) it is. 

ORDERED that the motion by dcfeiidaiits for partial suinniary judgment dismissing the 
coniplaint ‘1; ainst them on tlie ground that plaintiffs Catherine Tolentino, Einnianuel Toleiitino and 
l’asliay ticll;. did not sustain a “serious injury” as defined in Insurance Law 5 5 102 (d) is denied. 

P h i i  I \  an action to recovcr damages for personal injuries allegedly sustained by plaintiffs when 

a i r a i i l , ~  ;it the interscction of Route 110 and Jefferson Avenue in Babylon, New York on May 7, 
t l ie i i  L ibliiclc collided nit11 a vehicle owned by defendant Mariluz Zavala and operated by defendant 
i I‘ i n k  

2004. (’it t!iv t imc of tlie accident, plaintiffs Catherine Toleiitino, Eninianuel Tolentino and Tashay 
K c l l ~  \I ere 1 lasscnger\ 111 a vehicle owned arid operated by plaintiff Manuel Tolentino. 
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13y the i r  I:Bill ofpnrticulars. plaintiffs allege that, as a result of the subject accident, plaintiff 
(-‘;itiict.itie Tclleiiti no sustained ccrL.ical radiculopatliy, tenderness and positive Spurling sign in tlie 
~ ~ i - \ , i c a l  spine. atid right ankle pain; plaintiff Emmanriel Tolentino sustained tenderness i n  lumbar and 
cci-\. ical s p i  tic. lcii ankle pain and cervical sprain with radiculopatliy; plaintiff Tasliay Kelly sustained 
cc!’\ iciil and l u t i i h t .  radiculopathy and bulging discs at L3-L4, L4-L5, L5-S I ,  C3-C4, C4-C5 and C6-C7. 
111 acidir,ion. pI;i intt tTs claim t h a t  plaintifti Cathcrinc Toletitino and Emmanuel Tolentino were confined 
to bcti for :i \\reel\ anti to tlieir iiome for two weeks and that plaintiff Tasliay Kelly was confined to bed 
;111.i llolllc 1 i ) -  i \ \(t  \L.CCI\S. 

I IC 12 I  i ci ;I I i t s I i on m o \‘e fi) r part i a I s u ti-I nia ry J LI dg men t in  their favor d i s ni i ss i ng the co nip 1 ai tit 
agirnst h m  on the ground tha t  plaintiffs Ca,tlierine Tolentino, Emmanuel Tolentino and Tashay Kelly 
Iiat,c n o t  suslaiiicd ;I serious injury as defined in Insurance Law 
h u h i i i i t ,  i i /[or ciiiir. tlic pleadings; ;I hill ofparticulars; the affirmed report dated April 24, 2006 of their 
e LI iii i n i ti g t i  1: I. I r o  I og i s t . D I-. F redd i c M art o ti, based o ti a ti exam i na t i on of p I ai n t i ff Cat he rine To le titi no; 
t l i c  ;Il’tii-mcd txport d:itcd April 25, 2000 of tlicir exaniining orthopedist, Dr. S. Farkas, based on an 
CY tniinatioti oi‘~~l~~intil’f’C’atlierinc Toletitino: tlic affirmed report dated April 24, 2006 of Dr. Freddie 
Al;ir-ton ba.sc,.l on ;in csamitiation of plaintiff Emmanuel Toletitino; the affirmed report dated April 25, 
2000 o t ‘  111-. S Fat~I\as hascci on an  esaniination of plaintiff Emmanuel Tolentino; the affirmed repoi-t 
da;cd April 1’4. 2000 of’ Dr ,  f;reddie Marton based on an examination of plaintiff Tasliay Kelly; and tlie 
;tfi;i.iiied 1’Cp )ri ddtcd Lkcc1iiber 19, 2006 of Di-. S. Farkas based on an examination of plaintiff Tashay 
Kc l lv .  

5 102 (d). In support, defendants 

I n s i i i - ; i i i c ~ ~  La\\. $ 5 102 ( d )  defines “serious injury” as ‘‘a personal injiiry which results in  death; 
cii!,t.iienibet.nc‘llr: sigtii ticant disfigurement; a fracture; loss of a fetus; permanent loss of use of a body 
o r p i ,  tiictiibcr. tuticrion o r  system; permanent consequential limitation of use o f a  body organ or 
t i i c t n l w ;  sigiiiiic,itit limitation of  use o f a  body function or system; or a medically determined injury or 
iiiip~iit-t.i-ictii o 1‘ ;I iion-pernianctit nature which prevents the iiijured person from performing substantially 
all ot’tl-ic tiialci’ial acts \vhich constitute such person’s usual and customary daily activities for not less 
t l i i t t i  ninety c.aq’s during the onc htindred eighty days immediately following the occurrence of the itijury 
o r  ixp I r t i ien~.’~ 

I t i  C I I ~ C I -  t o  Jccovcr under the “pcrina~ient loss of use” category, plaintiff must demonstrate a total 
loss oi’ use 01’ ;I Imdy organ, nicmhcr, function or system (Oberly v Burrgs Arrrhulurrce, 96 NY2d 295, 
727 N)’S2ci j 7 X  1300 I I ) .  To prove the extent o r  degree of physical limitation with respect to the 
“per-niaricnt r:onseqricntial limitation of rise o f a  body organ or member” or a “significant limitation of 
11s: o f  ;i bod:, t‘unction o r  system” categories., either a specific percentage of the loss of range of motion 
i n u s 1  bc ascrilui. o r  tlict-c must bc a sufficietit description of the “qualitative nature” of plaintiff’s 
I I ti1 i [at io ti.‘;.. n i t  ti ;I ti o hject i \,e bas is, corrclati tig p h i  t i t i  fF s I i mi tat ions to the normal function, purpose 
and  LISC ot’tlie hodq part (Torrrr v.4vi.s Rrrrt A Cur Sys., 98 NY2d 345, 746 NYS2d 865 [2000]). A 
iiiiiior. tnild )I’  slight limitation o f  use is considered insignificant within the meaning of the statute 
(Lic’uri v E//ioft .  57 NJ’2t l  230, 455 NYS2d ,570 [ 19821). 

It I \  lot tl,c L o i i r t  to dctct-mine i n  the first ~nstance whether a prima facie showing of “serious 
i n  i i i  y’* h‘ih I w i i  m,idc out ( Tijyirrg-Crsturi 1’ Ki//rm/iy, 174 AD2d 663, 57 I N Y S 2 d  525 [ 19911). The 
in  1r.11 butcfc 1 I \  oil tlic dcf’cndant “to piemit evidence, i n  competent form, showing that the plaintiff has 
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iio C ; I I I ~ C  ot'xtioti" (Nodrigrrc,: v Golrlsteirr, 182 AD2d 396, 582 NYS2d 395, 396 [ 19921). Once 
deti.iidant I i x  iiict the but-den, plainti  t'f must then, by compctcnt proof, establish a prima facie case that 
\tt~:li sevioith iti.iiir>, exists (Gurlr!rv v Eider, 79 NY2d 955, 582 NYS2d 990 [ 19921). Such proof, in order 
to Ix, iri ;I ciwipctcnt 01- adniissiblc fi)i-m. sliall consist of affidavits or aftirmations (Pugarro v Kirrgsbury, 
1x2 AD2d 2 o S .  5 x 7  WJ'S3d 092 [ IW2] ) .  The proof must be viewed in  a light most favorable to the 
iiotiiiio~~ing p: i r t> .  here. the plaintif'l'( Currrrrrurere v Villurrovu, I66 AD2d 760, 562 NYS2d 808 [ 19901). 

I lerc. deti:ntiants liiilcd to make a prima facie showing that plaintiffs Cathcrine Tolentino, 
I -  t ~ i ~ ~ i ~ l t ~ ~ ~ . i ~ l  Toletitino atid Tashay Kclly did not sustain a serious itijury within the meaning of Insurance 
I av. 5 5 IO2 c i )  (:>(Y', A'cwrh/irrrrl 11 Delutorre., 16 AD3d 390, 791 NYS2d 144 [2005]). On April 24, 
2000.  : ipp t -o~  inialcly t \c  o y x r s  aticr the sul?jcct accident, Dr. Marton examined plaintiff Catherine 
lolc.titino. w,itig ~cei-t:iiti orthopedic and neurological tests and found that tliere was no tenderness i n  her 
c'en ical ani1 I i in i l~ar  spine. Although Dr. Marton reported his findings with respect to the various ranges 
ol'riiotioti ot'plaiiitil'l'C'atlier-iiic Tolcntino's cervical and lumbar spine and found that she had a normal 
i-aiigc ot'niotion. lie l.:iilcd to coinpare h i s  findings with a normal range of motion ( s c ~ ,  Buiidillu v Punr 
('(ET & Tr/rcli Rr/ / tu l ,  33 AD3d 420, 803 NYS2d 922 [2005]; Aroriov v Leybovicli, 3 AD3d 5 1 1, 770 
NF'S2d 74 i 2O(J4] I Dr. Martoti also failed to set forth any objective tests that were performed to 
h i . i p p r t  his conclusion that plaintiff Catherine Tolcntino did not suffer from any limitation of the range 
or niot iot i  in  her ccn.ical and lumbar spine ( . s e c j ,  Vuzyirez v Busso, 27 AD3d 728, 8 15 NYS2d 626 
j 2006j:  l<L l i l j iL> i [ i$  v 8ri) i i l i j .  23 AD3d 025, 805  NYS2d 408 [2005]; Net//bl/trrd v Deluturre, .Slip.a). 011 
:Zpt-iI  2>,, 2000. I h .  I;arkas csamincd plaintiff Catherine Tolentino, using certain orthopedic and 
i i e ~ i ~ o l ~ ~ ~ ~ i c a l  tests  and tbund tha t  Tinel's sign was negative at the elbow and wrist and that there was no 
hjxisiii i n  her cen.ical spine. I l r .  1;;iIkas I-cported his findings with respect to the various ranges of 
t i l o t  i o t i  ol'~~l;irri~iif'C'atlicrinc Tolcntino's cervical spine and left elbow. Although Dr. Farkas found that 
~~l;iiiitif't'C'atlici~ine Toletitino had normal range of motion in her cervical spine and left elbow, he failed 
to s l w c i  ti 1111; c lcpw ofi-angc of motion i n  lateral bending i n  the cervical spine i n  support of his 
c'o tic I t is P on t 11 a1 p h i  ti t i  l'f C'a t hcri tic To let1 t i no did not s us tai ii a serious i iij ~ i ry  (.SLY>, Bruwduitr e v 
C'ur~drrru. supra ) .  Morco\u,  Dr. Farkas also failed to set forth any objective tests. 

(.in /\ pi't 1 24> 2006, L h .  Martoii examined plaintiff EmmanLieI Tolcntino, using certain orthopedic 
; ind ticiti-~.)Io~rii;iI tests and found that there was no tenderness in  his cervical and lumbar spine. Dr. 
J l  .trioti reported his tindings wi t t i  rcspcct to tlic various ranges of motion of plaintiff Emmanuel 
~I~~~lc t i t i i io* : i  c:cn ical and lumbar spine and found that he had a normal range of motion. Nevertheless, 
1 h .  M a r t o r i  I~iilecl to coiiipare his findings with a normal range of motion (see,  Buiidillo v Purrr Cur & 
Trrrc.k Rrrirul. . \ u ~ m ;  Arorrov v Lqhoviclr, s ~ i p x ) .  Dr. Marton also failed to set forth any objective 
ie:,ts (.SCY, I. irzyue,: v Busso, s~ ipru ;  Kerirrerljy v Browit, mpu). On April 25, 2006, Dr. Farkas examined 
plaititi t't' Eiiitii;initeI Tolentino, using ccrtain orthopedic and neurological tests and found that Tinel's 
h i p i  \\.;IS iicpti1.e at the elbo\v and wrist and that there was no spasm i n  liis cervical spine. Dr. Farkas 
reported his findings \\.it11 respcct to the various ranges of motion of plaintiff Emmanuel Tolentino's 
C'CIT ic;iI spiric anJ Icii ankle. Dr. Farkas found that plaititiff Emmanuel Tolcntjno had normal range of 
t i ioi ioii i n  l i t : ,  zct-\,ical spine and left ankle. Nevertheless, Dr. Farkas failed to specify the degree of 
raiigc ~.1f'mo1 ion i n  lateral bending i n  the cervical spine i n  support of liis conclusion that plaintiff 
Ilintnanuel 'T'olctirino did not sustain a serious itijiiry ( S L Y ,  Browhire v Currdirru, supra). .Moreover, Dr. 
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1 a t h a \  '11%) t'lllcc, to set for-tll any ol?Jcctlvc tests. 

On April  24. 2000. I l r .  Marton examined plaintiff Tashay Kelly, using certain orthopedic and 
iiwrological test. and fi)iind t h a t  there was no  tenderness in her cervical and lunibar spine. Although 
1)r. Mal-ton rqortcd his tindings with respeci: to the various ranges of motion of plaintiff Tashay Kelly's 
cer-\.ic;il ; incl  Ii.inil);ir spine and found that she had a normal range of motion, lie failed to compare his 
i i t i c l i n ~ ~  i t l ,  ;I i i o r t i i ; i l  range ofii iotion (sw, Burtdi//o v Pmr  Cur & Truck Retrtul, szipm; Aroirov v 
Lq,hovic/r, . s / / / w i  ). hlorco\~cr ,  Dr. Marton failed to set forth any objective tests (sec, Vuzyuez v Basso, 
\ i / / ~ / . ~ i :  Kcu/i4:v[i, 11 Brobtvr. , s ~ ~ p u ) .  On Deccmbct- 19, 2006, Dr. Farkas examined plaintiff Tasliay Kelly, 
tising crr~aiti oi-tlioimiic and  rietiro1ogic;il tests and found tha t  Straight Leg Raising and Tinel's sign 
\\ c r i  iicga[i\'c and  that there \ix no spasm it11 lier cervical spine. Dr. Farkas reported his findings with 
i'c>pcc't IO t i i t*  \ x r i o i i h  t m g c s  of'motion of.piaiintiffTasliay Kelly's cervical and lunibar spine. Dr. 
14'arkas I 'ou i ic  range ot'niotion restrictions when compared to normal range of motion with respect to 
p l ; i i t i t i  f'l' Tas1i;iy Kelly's lumhar spine: 60 dcgrces forward flexion (90 degrees normal). Moreover, Dr. 
1.:11-h-a~ fiiilcd i o  spcC-if'y the degree o f  range of niotion in extension i n  the lumbar spine. Altho~gh Dr. 
l.at-kas thutic that plaintil'l'Tasli~iy Kelly had normal range of motion i n  her cervical spine, he also failed 
to s ! x c i  tk tlic degree 01' range of  motion in lateral bending in  the cervical spine. FLirthcrmore, Dr. 
I'ar-lias Ihilctl to sct Iimh any objective tests t h a t  were performed to stipport his conclusion that plaintiff 
Tasiiay Kcll!, did not sut'fcr- t iom any  limitation of the range of motion in lier cervical spine. 

'Thins dcI2ndants liiiled to establish, prima facie, their entitlement to judgment as a matter of law. 
Accotdingly dcti.ndaiits' motion for summary judgment dismissing tlie complaint on the ground that 
pliiititif'is C'arhcriiie Tolcntino, Emmanuel Tolentino and Tashay Kelly have not sustained a serious 
iiiiut-y ;is dc!'itiecl in  Insurance Law 3 5 102 ( d )  is denied. Under tlie circumstances, i t  is unnecessary to 
considcr the sut'ticicncy ofplaintiffs' opposition papers (see, Barrett v Jeurrirot, 18 AD3d 679, 795 
N'r7S2ci 727 2 0 0 5 ]  ) .  
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