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l l ~ m .  ROBERT W. DOYLE - 
.I tistice of the Supreme Court 

Plaintiff, 

- against - 

13ALI’H 13EJ N O 1  DS, 

MOTION DATE 9-28-07 
Mot. Seq. # 001 - MG; CASEDISP 

CHARLES G. EICHINGER & ASSOCS. 
Attorneys for Plaintiff 
1601 Veterans Memorial Hwy, Suite 510 
Islandia, New York 11749 

RUSSO & APOZNANSKI 
Attorneys for Defendant 
875 Merrick Avenue 
Westbury, New York 11590 

L ’ p o ~ i  t he  fb l la~  ing p;ipers nuinbered I to 20 read on this motion for summary iudmnent ; Notice of Motion/ Order 
io Slioi\ C’a t i s t~  ;iiid :;Lipporting papers 1 - 1 I ; Notice of Cross Motion and supporting papers -; Answering Affidavits and 
stip1~0rting 1xilici-s 12 - I X : Replying Affidavits and supporting papers 19 - 20 ; Other-; (v 
m ) it is. 

ORDERED that this motion by defendant for an order pursuant to CPLR 3212 granting 
~ i immary  J 11 .hpicnt 111 his favor dismissing the complaint on the grounds that plaintiff did not sustain a 
“?8er~oiic ii?jiiry” as dcfined in Insurance Law 5 5 102 (d) is granted. 

l h i s  I \  ;in action to recover damages for injuries allegedly sustained by the then 57 year old 
plarntiffoii I i i n t .  24, 2005 as a result of an accident that occurred on Straight Path at or near its 
intcrsection IL i t h  Parkway Boulevard, in  Babylon, New York. By her bill of particulars, plaintiff alleges 
h a t  a i  a rcs.ilt of-the subject accident she sustained injuries including, discomfort in the left side of her 
cliest: conruiion to the right Itnee; injury to her left foot; recurrent post-traumatic headaches and anxiety; 
iiccl, p i i n  racli;ltiiig to shoulders; lower back pain; shooting pains in buttocks, back side of right leg and 
ihigh; paste .ior disc herniations at C2-3 through C6-7 with impression on thecal sac; aggravation of 
y ) i i i a l  \teno,l\ 211 (‘4-5, C5-6 and C6-7 with impression on cervical spinal cord at C4-5 with right 
ti~~-,iminaI narrowing; posterior disc herniations at L4-5 and L5-S 1 ; foraminal narrowing at L4-5, right 
gi eater than  lcf’t, with ~nipression on exiting nerve root; posterior disc bulge at L3-4; (25-6 radiculopathy 
oi i  Ictt; and Iimitat:on of movement of cervical and lumbar spines. In addition, plaintiff alleges that 
li.llowing IS; id accident she was confined to bed and home for approximately one week but she was not 
1 n c ; p i  L I t a I e J ti o ni e mp I o yni en t . 
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P l a i i i ~ i  ff’al\o alleges i n  her bill of particulars that her injuries constitute serious injuries under the 
~ol iou  ing c*itcgories of Insurance Law 5 5 102 (d), “permanent loss of use of a body organ, member, 
fiiiiction (3’- ~,>kteni: permanent consequential limitation of use of a body organ or member; significant 
Iiniitation at-iiw of a body function or system; or a medically determined injury or impairment of a 
nl,il-permalizilt natiii e which prevents the injured person from performing substantially all of the material 

[ I  I C  one hi in t l i  ed cighty days immediately following the occurrence of the injury or impairment.” 
which constitute such person’s usual and customary daily activities for not less than ninety days during 

ilcfi~ntlant n o n  moves for summary judgment in his favor dismissing the complaint on the 
p u n d s  tliat plainiifdid not sustain a “serious injury” as defined in Insurance Law fj 5102 (d). In 
>ripport of1 I S  motion, defendant submits, among other things, the summons and verified complaint; 
delimlant ‘5 a n ~ w c r ;  plaintiff’s bill of particulars; the deposition transcripts of plaintiff and defendant; 
tl IC‘ al’firmetl report dated May 30, 2007 of defendant’s examining orthopedic surgeon, Anthony Spataro, 
\ l . l l . ,  t>ilsi.tl on ;in orthopedic examination on said date; the affirmed report dated May 30, 2007 of 
d;fcnctant’s eu i i in ing  neurologist, C.M. Sliarma, M.D., based on a neurological examination on that 
d a e .  and the aftirmcd reports dated June 16, 2007 of defendant’s examining radiologist, Sondra J. 
Pt’efTci-, M.1) . \\I10 reviewed plaintiff?s lumbar spine MRI films performed on September 26, 200.5 and 
plaintift’s c:i-\ical spine MRI films performed on August 30, 2005, respectively. 

ln\iiimct: Law tj 5 102 (d) defines “serious injury” as “a personal injury which results in death; 
d ismeniben-ient; significant disfigurement; a fracture; loss of a fetus; permanent loss of use of a body 
ot-gm. mciiiber, function or system; permanent consequential limitation of use of a body organ or member; 
iignificant Iiinitation of use of a body function or system; or a medically determined injury or impairment 
o f  Li non-pei niancnt nature which prevents the iiijured person from performing substantially all of the 
niarerial act’ ,  ~ v h r  cli constitute such person’s usual and customary daily activities for not less than ninety 
d,i:+ s during thc otic hundred eighty days ininiediately following the occurrence of the injury or 
1 I 11 pa 1 I-111 el i t ” 

I n  o -dcr 1 o recover under the “pernianent loss of use” category, plaintiff must demonstrate a total 
ios\ o f . 1 1 ~  of :I body  organ, mcmber, fiinction or system (Oberly v Bangs Anzbiilance Dzc., 96 NY2d 295, 
727 NYS2d 378 [2001]). To prove the extent or degree ofphysical limitation with respect to the 
“pcrmmeiit consequential limitation of use of a body organ or member” or “significant limitation of use of 
.I bodq funciion or s j  stem” categories, either objective evidence of the extent, percentage or degree of the 
limitation 0 1 ‘  l o b 4  of range of motion and its duration based on a recent examination of the plaintiff must be 
pro\  idcd ( 1 1 -  tlici-i. must bc a sufficient description of the “qualitative nature” of plaintiff‘s limitations, with 
~ 1 1  olijtccti\ c hasi\, correlating plaintiffs limitations to the normal function, purpose and use of the body 
p 11-t ( 5 0 ~ 1 ,  Toitre Avis  Rent A Car Systenis, Itzc., 98 NY2d 345, 746 NYS2d 865 [ZOOO]; Mejia v DeRose, 
35 QD3d 4Ci?. 8 2 5  NYS2d 722 [2d Dept 2006l). 

I t  15 l o r  tlie court to determine in the first instance whether a prima facie showing of “serious 
iiijury” ha,  m i l  made oiit (see, Tipping-Cestari vKilltemrty, 174 AD2d 663, 571 NYS2d 525 [2d Dept 
1 99 1 1 )  7’11~. initial burden is on the defendant “to present evidence, in competent form, showing that the 
plaintiffli,is no c a u x  of action” (Rodriguez v Coldstein, 182 AD2d 396, 582 NYS2d 395, 396 [ l s t  Dept 
1 W 2 ] )  0nce defendant has met the burden, plaintiff must then, by competent proof, establish a prima 
fric.ie casc t 1 u t  iiic11 serious iiijury exists (Caddy vEy/er, 79 NY2d 955, 582 NYS2d 990 [1992]). Such 
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proof; i n  orclei- to be i n  a competent or admissible fomi, shall consist of affidavits or affirmations (Pagaizo 
v h’irtgshuiy, 18.2. AD2d 268, 587 NYS2d 692 [2d Dept 19921). The proof must be viewed in a light most 
I’,i\,orable to  the nonmoving party, here, the plaintiff (Cammareve v Villarzova, 166 AD2d 760, 562 
YJ’S2d 808 [ 3d [ k p t  19901). 

Here. clefendant satisfied his prima facie burden by showing that plaintiff did not sustain a 
‘ w i o u s  iiijiir\.*’ ~v i th in  the meaning of Insurance Law 3 5102 (d) as a result of the subject accident (see, 
C o\wrtino I’ KcIIj’, -I 1 AD3d 632, 839 NYS2d 777 [2d Dept 20071). Defendant’s examining orthopedic 
~1 geon ewi1inc.d plamtiff almost two years after the subject accident and indicated in his affirmed report 
tIia1 plctintiffstated that she still had discomfort in her neck and back but was working regular duty as a 
~ c a c h e r ’ ~  aitic at the present time. Defendant’s examining orthopedic surgeon provided observed range of 
ii icitioii te4ti 112 findings 111 comparison with aornial results for plaintiffs cervical spine as follows, flexion 
60 degrees Iioi-inal 60 degrees); extension 30 degrees (normal 30 degrees); lateral flexion right 40 
degrecs (no -mal 40 dcgrees); lateral flexion left 40 degrees (normal 40 degrees); rotation right 70 degrees 
( i i o i -ma l  70 (iegrees), and rotation left 70 degrees (nornial 70 degrees). In addition, defendant’s examining 
(3 -tl,opedic > urgeoii provided observed range of motion testing findings in comparison with normal results 
for plaintiff s luinbar spine as follows, flexion 90 degrees (normal 90 degrees); extension 25 degrees 
i 1 i o i i i i ; i l  25 clcgrc:es), lateral flexion right 25 degrees (nornial 25 degrees); lateral flexion left 25 degrees 
i iiornial 25 (1cgri:es); rotation right 30 degrees (nornial 30 degrees); and rotation left 30 degrees (normal 30 
dcgreebj llcfendant’s examining orthopedic surgeon added that there was no palpable spasm or 
IC ndcrncs4 111 the entire spine. His other findings included 5/5 nornial motor function on all extremities 
n i t h  no ol~jcctttc abnormal findings present in plaintiffs arms or legs; reflexes of 212 bilaterally for 
1, iceps. bracliioradialts. triceps, patella and Achilles; and negative straight leg raising testing for both lower 
e.ltimittie\ Tkli-ndant’s examining orthopedic surgeon also reported negative testing results for LaSague 
sign to c\ cilii,itc r-adiculopathy, Controlateral straight leg raise to evaluate sciatica, Kemp’s test to evaluate 
I I  creased p a i n  on lateral bending, Eli’s test to evaluate whether hip extension causes pain, and Sperling 
11 iaiicuvcr tcl c i  aluate nerve root irritation. In conclusion, defendant’s examining orthopedic surgeon 
cl iagtiosed s ‘itus post sprain, cervical and lurnbar spine. He opined that there was no orthopedic disability, 
tl idt plaintiff ~ o ~ t l d  cm-y out her normal activities without restrictions; and that no further treatment was 
1iIdic‘itcd. I I  c luding physical therapy. 

Defi~nciant’s examining neurologist examined plaintiff on the sanie day as the examining 
c) -tlrnpedic urgco~i and also noted by affirnied report that plaintiffs neck still bothered her at times and 
tl u t  plaintiff wis  able to perform her daily activities with occasional difficulty in performing sustained 
x i i c  t t y  . I h  lendant’s examining neurologist’s findings included, normal speech, awareness, memory and 
i-c.c;ill wit11 I I O  evidence of thought disorder or psychomotor abnormality; normal cranial nerves; and 
nl~rmal tiiii4:lc tone i n  all limbs with muscle strength appropriate to age and build. In addition, 
cklknclant ‘ 4  eun in ing  neurologist found symmetrical deep tendon reflexes and no abnormal reflexes; a 
w t i w r ~  s ~ ~ i e i i i  with no areas of numbness and negative Tine1 sign and Phalen sign; and a noniial gait. 
Iiel’enciant ’ L  cwiiining neurologist also noted that plaintiff was unable to perform tandem maneuver but 
n a‘ Lilhle t o  ~ t m d  on toes and heels and was able to stand on one foot unsupported for a few seconds. 
Def‘endanr’~ cuaniining neurologist diagnosed subjective cervical pain with normal neurological 
c,\iltllillatlol ,itid opined that there were no causally related neurological lesions, no further need for 
ixiirological testin!; or  treatment, and no neurological disability. Defendant’s examining neurologist 
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snowden c Iiey iolcis 

Page ho. 4 
Index N o  ( h-2!47? 

liirrlier opiiied tha t  there were no neurological limitations to usual work and activities and that there would 
h: ilr’ pcrr:ianent nrtirological problems of a caiisally related nahire. 

SCL mteen days alier defendant’s examining orthopedic surgeon and neurologist conducted their 
c u n i i i i a t i o i  is of plaintiff. defendant’s examining radiologist prepared affirmed reports based on a review 
of plaint ill’s lunibx MRI performed on September 26, 2005 and cervical MRI performed on August 30, 
2!N ) 5 .  respwriL ely Ilcfendant’s examining radiologist reported that the lumbar MRI revealed 
ci-gencriiti\ 2 d i x  disease, manifested by disc desiccation and circumferential disc bulging, at L4-5 and L5- 
Y 1 \\ i th etidp1,ite spurring, discogenic marrow endplate signal change and facet joint osteoarthropathy at 
tlic I 4-5 I C \  t.1 Shc opined that there was no evidence of acute, trauma-related, discal or vertebral injury at 
‘1 i j  I c ~ c l  \L i t l i  respect to plaintiffs cervical MRJ, defendant’s examining radiologist indicated that the 
ti l i i i  rc..cealcd millti-le\ el disc desiccation; disc space narrowing at C4-5; minimal posterior disc bulging 
n i t h  osseoiis r i d p i ?  at C2-3; mild posterior disc bulging with endplate spurring at C3-4; chronic reactive 
d i s c o p i i ~ ’  imr ron  ( Modic) endplate signal change at C4-5; and mild circumferential disc bulging with 
c i d p l a t c h  spiir-ring a t  C4-5, C.5-6 and C6-7. She opined that said findings were pathognomonic’ of long- 
51 aiiding spoiidylitic disease processes pre-dating the subject accident and that there was no evidence of 
acute, ti-aLiiiia-relut2d, discal or vertebral iiijury at any level. 

41 I - i .1  dcposition on March 2, 2007, plaintiff testified that she was a Teacher’s Aide for tlie third 

ol‘wliool br lo re  suninier vacation so she did not miss any time from work as a result of the accident. In 
aJdition. 111 i i n t i  ff testi tied that following the accident, she was taken by ambulance to Good Samaritan 
I I o b p i t a l  I\ I1ci.e she reccii,ed medication and was told to see her doctor the next day and was released the 
s 1 1 1 1 ~  day f’laiiitiffstated that right after the weekend she went to see her primary care physician who 
prcscrilxd ,iiedication for pain and nerves and then she went to see a neurologist, Dr. Hausknecht, with 
iicc h and low er back complaints. According to plaintiff, Dr. Hausknecht conducted various tests and 
t-ci2i-rcd her Ihr tlicrapy which slie initially received two or three days a week for about two months and 
then plaititil’i’decrzased i t  to once a month for about two or three months. Plaintiff testified that she last 
s iit  Dr. I i a u h c c h t  about four or five months ago. Plaintiff stated that she did not feel that tlie 
trcatmeut hclped hcr pain. When asked what activities she could no longer do as a result of the subject 
accident, plaintiff replied that slie could no longer lift heavy items. As for activities that she could 
perforin bu: LL i t h  dil‘liculty, plaintiff responded lifting or carrying and at times, turning her neck. 
l’lciintif‘fal~o stated that she still felt neck pain almost every day and that she often felt pain in her back 
too. Ikfcnt h i i t  adequately demonstrated that plaintiffs alleged injuries did not prevent her from 
pcrforiiiing siibstaiitially all of the material acts constituting her customary daily activities during at least 
‘10 oi i t  o l ‘he tyrst I 8 0  days following the accident (see, Omar v Good/izaiz, 295 AD2d 413, 743 NYS2d 
5 0 8  [Zd D c p ~  20031. s w  alco, Gray vSteger, 150 AD2d 962, 541 NYS2d 645 [3d Dept 19891). 

d I 1 C I  rclut-th ~!r‘ldc I t  the W’yandanch School District and that the subject accident occurred on the last day 

In i ~ p p o > ~ i  tion to the motion, plaintiff contends that slie did sustain a “serious injury” as defined 
4 5 102 (d). In  support of her opposition to the motion, plaintiff submits the affirmed i n  Insurat:c: 

rqmrts datccl August 26. 200.5, September 23, 2005, October 21, 2005, and October 28, 2005 with 
attxhcd clt.~.ti‘odi;ifiiostic evaluation of plaintiffs treating neurologist, Kerin B. Hausluiecht, M.D. (Dr. 

’ l ’~ i t l i i~~! iomonic  is delincd as characteristic or indicative of a disease (Stedman’s Medical Dictionary 1332 
/,!‘?‘il c, :I;oq 
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ilaiisknecht ). and the uiiswoi-ti cervical spine MRI report dated September 1,2005 of plaintiffs 
r-adcologis~, Jiobcr:, I)inmond, M.D., based on an examination on August 30, 2005. 

In r t y ~ l y .  defendant requests that the Court not consider the unsworn MRI report since it is not in 
;Idiiiissible lbrni and contends that plaintiff's proof failed to establish any causal connection between 
plainti ft's a1legc.d iiij~iries and the subject accident and that plaintiffs deposition testinioiiy revealed that 
h e  did not ni l55 an) time from work such that she cannot satisfy the last serious injury threshold 
c#ltegor!; O F  Insurance L a w  5 5 102 (d). 

l n i t i a l l q ,  the Court notes that the unsworn cervical spine MRI report of September 1, 2005 is 
,iJiiiissible Iiiasinucli as defendant's examining orthopedic surgeon and neurologist referred to said 
iq)ort i n  tlicir af'lirmed reports in  support of defendant's motion (see, Silkowski v Alvarez, 19 AD3d 
1-76, 798 KYS2d 468 [2d Dept 20051; Keavse v New Yurk City Trans. Autlt., 16 AD3d 45, 789 NYS2d 
28 1 [Zd Der1 2005j; Ayzeiz v Meleiidez, 299 AD2d 381, 749 NYS2d 445 [2d Dept 20021). Said MRI 
I-rpoi-t indicated upper cervical kyphotic curvature; C2/3 through C617 posterior disc herniations, with 
\ ciitr'il CSF impression; ('3/4 ventral cord abutment; C415 Schinorl's invagination, ventral cord 
iriipiwsioli, :rnd right foraminal narrowing; C4/5 through C617 central canal stenosis; and T 112 grade I 
,iiiterolistlics;ls. i chted to facet hypcrtropliic change. 

HOL,CLC{. ,111 ofplaintiff's submissions failed to raise a triable issue of fact as to whether 
plaintiff" i i.juries \%ere causally related to the subject accident or whether plaintiff was unable to 
pcrform sul)srantialIy all of her daily activities for not less than 90 of the first 180 days immediately 
fi~llou iiig tlic ,iccident ( ~ e c ,  Riidduck v Bolarid Rentals, hie., 3 1 AD3d 627, 819 NYS2d 81 [2d Dept 
2000] ) .  711: i i i i l  ial affirmed report of plaintiffs treating neurologist, based on his initial evaluation of 
p la in t i  11' ti,\ ) nionths after the subject accident, revealed that plaintiffs coordination was normal; her gait 
n a-, stead>; pa111 limited weakness of shoulder abduction and elevation, more pronounced on the left 
srcl;: therc ',\A 'i0111c weakness i n  the grip of both hands; and there was mild weakness of dorsiflexion of 
thc left foot \\ hcii  compared with the right. In  addition, plaintiffs treating neurologist noted localized 
tc.iidernes> )\ cr the iiiedial aspect of the right knee joint and patella. Plaintiffs treating neurologist also 
1 worded th,ir i i i  thc ceivical region, plaintiff had 1+ iiiuscular spasm at around (25-6 and C6-7; restricted 
mobility or  i igl-it cervical rotation by 35 to 40 percent and left cervical rotation by 30 to 35 percent; a 45 
to 5 0  perce 11 lo'js ol'niobility on cervical flexion; and pain in the extremes of movement. Plaintiffs 
ti eating im rolo2ist's findings with respect to plaintiffs thoraco-lumbar region included mild spasm at 
;ii-otiiid L-3-4 and  L4-5; positive straight leg raise testing on the left side at 35-40 degrees and on the right 
side M cahlj positive around 45 to 50 degrees; and range of motion testing results of a 20 to 25 percent 
p a i n f i i l  11111 ~ i t i o i i  ol'niobility on lumbar flexion and extension. Plaintiffs treating neurologist diagnosed 
cervical I 13 lash iiijury with iiiusculoliganientoLis strain/sprain; thoraco-lumbar spine whiplash injury 
1' i l h  ~ i i ~ i ~ ~ i i l ~ ~ l i ~ a i i i e i i t o u s  straidsprain; right knee and chest contusions; and post traumatic headaches 
:tiid anxiet) J 
r,i~liciiloi~~itli\/ and thoracic disc herniation and radiculopathy. 

also planned further testing to rule out traumatic cervical disc herniation and 

U p c ~ i i  his neurological rc-evaluation of plaintiff on September 23, 2005, plaintiffs treating 
neurologist i1ott.d i i i  his report that plaintiff had returned to work as a teacher's aide; plaintiff had less 
tingling I I I  ' I I C  ar-nis. her knee pains had improved; and plaintiff was taking Tylenol #3 for pain. In 
adtlit 1011, pl,iintiff-s treating neurologist found during the physical examination that plaintiff continued to 
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be in ii mi id degree of dircomfort; had mild weakness of both shoulders without obvious atrophy; and 
had less tenliei-ncss over the right Itnee. He also found that plaintiff had diffuse tenderness in the 
c i ~  L i c d  p;ira\pin,ii areas with a slight spasm at C4-5 and (25-6 and a moderate loss of mobility on 
w i - \  icLil rot‘itioii i n  both directions and some painful limitation of mobility on cervical flexion. With 
respect to p a i n t i  f’f’s lower thoracic and lumbar region, plaintiffs treating neurologist indicated that 
p l a i n t i f f  i t a >  diffusely tender with areas of spasm at L3-4 and L4-5 and tenderness in the sciatic notch 
region. € l e  addcd that plaintiff continued to have weakness of dorsiflexion of the left foot and difficulty 
with deep kiiee bends. Plaintiffs treating neurologist pointed out that x-rays of the cervical, thoracic 
,itid Iiiinb~tr spiiic showed no evidence of fracture but did indicate some degenerative changes and 
dcmineral17atioii in tlie bones. He indicated that he concurred with the interpretation of the cervical 
VIR1 pel-fclrmed 01 1 August 30, 2005. Plaintiffs treating neurologist concluded that plaintiff continued 
i c  suf’li-i ti-cini ct‘n icnl whiplash injury and lumbar spine derangement with associated radicular 
~yi i ip toni~  ,ind tliar he was concerned about radiculopathy. 

13) l i i i  October 2 I ,  2005 report, plaintiffs treating neurologist reported a 25 to 30 percent loss of 
i i T o l i i l i t j  on c e r ~  ical rotation in both directions and a 20 percent loss on cervical flexion. In addition, he 
bund rewi,:Led mobility on lumbar flexion and extension by 30 to 35 percent and a 25 percent loss on 
11 mbar eutcilsloii and positive straight leg raise testing results. His assessment was that there had been 
some mild tniprovcment over the past few weeks and he recommended that plaintiff undergo 
F h l ( i / N e n  (1 coi-duction testing to evaluate nerve damage. 

The I,ist report dated October 28, 2005 of plaintiffs treating neurologist, four months after the 
biiblcct accident. indicated that plaintiff still had range of motion restrictions: restricted mobility on 
x i - \  i c d  rot,iiioii in both directions by 25 to 30 percent; a 20 percent loss of cervical flexion; and 25 to 
30 perceni loss of mobility on lumbar flexion and 20 percent loss of extension. His assessment at the 
t i  nic wa5 t h  I I  plaiiitiff‘ continued to suffer from cervical and lumbar inusculoligamentous strain/sprain 
n i i h  disc huniations. The attached results of plaintiffs EMG/NCV study indicated evidence of 
i i  intieratc c‘5-6 I adiculopathy on the left. 

N o i ; h l j ,  nvbvliere i n  any of his submitted reports did plaintiffs treating neurologist expressly 
1 1  idicate that plaint ill’s diagnosed injuries were causally related to the subject accident. In addition, the 
diagnosis o ‘plaintiffs treating neurologist in the most recent of the four reports, cervical and lumbar 
niLisculoli~aineiitoiis strain/sprain, constitute injuries which do not rise to the level of “serious injury” 
pr.irs~ian~ t i l  the ctatutory definition (see, Harrison v City of New York, 2 AD3d 682, 770 NYS2d 90 [2d 
Dept 20031 Kwrzu v Truppw, 294 AD2d 405, 742 NYS2d 344 [2d Dept 20021; Maeiiza v 
Lct/tujor/t.wok, I72  AD2d 500, 567 NYS2cL 850 [2d Dept 19911). As for the added diagnosis of disc 
hcriiiations ;inti i-:idiculopathy, the mere existence of a herniated or bulging disc, or even of 
radiculopath~ , I!, not evidence of a serious injury in the absence of objective evidence of the extent of 
rlie allcged physic,il limitations resulting from the disc injury and its duration (see, Fiirrs v CriJjfith, 43 
4 D3d 389. S-l I NYS2d 594 [2d Dept 20071; Mejia v DeRose, 35 AD3d 407,825 NYS2d 722 [2d Dept 
21 )06 J I Plaiiitif‘l’subiiiitted no medical proof based on a recent examination (see, Marziottu v Striano, 
1 3  4D3d 62 3 .  8 3  1 NYS2d 551 [2d Dept 20071). 

Moreovcn., plaintiff‘s treating physicians failed to address the finding of defendant’s expert 
rariiolugist 11 trihitiiig the condition of plaintiffs cervical and lumbar spine to degenerative changes 
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\\ hicli M oiil:1 rcnder speculative any opinion of plaintiffs treating neurologist that plaintiffs cervical 
‘ii id lumbar  conditions were caused by the subject motor vehicle accident (see, Abreu v Buslzwick B/dg 
P d r r c t s  Ai ,!!rqi,p/i~s, LLC,43 AD3d 1091, 841 NYS2d 788 [2d Dept 20071). 

Fiii-t 1c1-n io1 e. plaintiff subniittcd no lsompetent medical evidence to corroborate her claims that 
dic was ~iiiable to ner-form substantially all of her daily activities for not less than 90 of the 180 days 
iiiimediatcl!~ follo~ving the subject accident as a result of the accident (see, Fraitco v Akraiiz, 26 AD3d 
30 I ~ 800 N’r7S2d 465 [2d Dept 20061; see also, Irizarry v Bin Clzen, 40 AD3d 925, 834 NYS2d 672 [2d 
Ilept 200- 1 ) 

A c c I  ) I  diiigl). the instant motion is granted and the complaint is dismissed in its entirety. 

f 
L _  

X FINAL DlSPOSITION 
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