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tJpo!i hi' I'olI~n~ ing pipers numbered I toz-read on this niotioii and cross motions for suiiimary iudgment; Notice of 
\ l ( \ i i c j i i  1 )rdcr- I < \  Slio\\ Caiisc and supporting papers 1-10 ; Notice of Cross Motion and supporting papers 11-13; 14-23; 3 I -  
.\?: ,\iis\\,criiig AlT~da\ it5 und supporting papcrs 24-28;  29-30 ; Replying Affidavits and supporting papers-; 0 t h  -; 

1 I) i t  is, __ 
I rm- ' -c' ' 1 1  

ORDERED that this iiiotion (003) by defendant, Beatriz Alenian-Cisneros, pursuant to CPLR 
'7 5 -  I - 7 aiid Instil ci~ice La\\ $5 102(d) for summary judgment dismissing the complaint on the issue that 
p h i i t i f i ' C ' i \ c t ~  d i c l  iiot sustain serious Injury, is denied without prejudice with leave to renew within thirty 
C l , I L \  oftl1e ddlc ( l l - t l l l h  order; and I t  1s ii1rt11er 

ORDERED that this cross motion (004) by defendants Liz Fernandez and Gustavo Herrera 
pur\u ' i i i t  t o  C'I'LI-: 3 2 12 and Insurance Law $ S  102(d) for summary judgment dismissing the complaint on 
t l i c  I , Y L I C  thal plainti fl' Cisco did not sustain serious injury, is denied without prejudice with leave to renew 
u i t h i t i  thirty dah., ofthe date of this order; and it is fLirther 

ORDERED that this cross motion (005) by plaintiffs, Wayne B. Cisco, Sr. and Beverly Gray, 
i i u r suan t  to C'PLR 32 IS for a default judgment against defendants Liz Fernandez and Gustavo Herrera 
\ti.iLing the i i i i \ u w  i h  granted as to defendant Liz Fernandez only; pursuant to CPLR 3212 for partial 
\iimiiiaT y I I I C  yiient 011 the issue of liability as against defendant Beatriz Alenian-Cisneros is granted, and 
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1 0 1 -  clisinissal of'the affirmative dcfenses oi'cornparative negligence and failure to ~ i s e  the seat belt, is 
pr:lll teti. 

T h i b  i h  an action to recover damages for personal injuries allegedly sustained by plaintiffs, Wayne 
( ' I S L O  and 13c\ erly Gray, i n  a tlirce car chain collision which occurred on December 18, 2002, 011 Bay 
S l ~ o i ~  Roacl. Tov 11 01' Islip, County of Suffolk. Beverly Gray was a passenger in the vehicle operated by 
' \ V a j  ne C ' i w  I 

1 crnandc7 ihxitri,. Aleman-Cisneros w a s  the registered owner and operator of the third vehicle involved 
If1 the lllcltiellt 

(J l l \ t ; lVO Herrera was tlie registered owner of the vehicle operated by defendant Liz 

Way IC C'isco, Sr. claims i n  his bill of particulars that as a result of this accident he was caused to 
h i i s t a n  a cc:r\,icii:i sprain and strain, decreased range of motion in tlie cervical spine; and neck pain. 
l k \ ~ c r l y  G r a y  claims she sustained a torn medial meniscus of the right knee requiring an arthroscopy and 
:,urpical inrci~~ciition consisting of a partial medial minisectomy, partial lateral meniscetomy, medial and 
iai:ei.al comp:irt.mcnt syno\.ectomy with drilling of the medical femoral condyle; medial femoral condyle 
iii icro ti.act urc. niedial compartment damage in tlie left knee; left knee derangement; tear of the medial 
iii:niscus in ~Iic  left knee necessitating surgical intervention, synovial swelling of the left knee; pain, 
te ideriiess and  swcll ing in both the left and right knees; difficulty ambulating; pain in the right wrist; and 
dcci-cased i .an~c 01' motion in tlie left and right knees, lumbosacral spine and right wrist; 

I k i k d c i i  lis. i3caiiiz A;cman-Cisnelos, Liz Fernandez and Gustavo Herrera, seek summary 
1 iiclynent di ~iiiissiiip the complaint arguing that plaintiff Wayne Cisco did not sustain serious injury 
\\ itliin the dciiiiition set forth in Insurance Law 5 5 102. 

l'lic proponent o f  ;I summary judgment motion must make a prima facie showing of entitlement to 
1 Lidpien t :I\ ;I m,itter of law, tendering sufficient evidence to eliminate any material issues of fact from 
thc CJSL'. To grant stimmary jLtdgment it  niust clearly appear that no niaterial and triable issue of fact is 
111 ewited (J'illrnaii 1' Twcntictli Century-Fox Filii1 Corporatioil, 3 NY2d 395, 165 NYS2d 498 [ 19571). 
Thc ino\wit  l i a h  the initial burdcn of proving entitlement to sunimaiy judgnient ( Winegrad v N. Y. U. 
Mcilicul Cciitcr.. 64 W'2d 85 I ,  487 NYS2d 3 16 [ 19851). Failure to make such a showing requires denial 
o f  tiic iiiotion. rcgardless of the sufficiency of tlie opposing papers (Wirzegrad v N. Y.U. Medical Center, 
\ / ( p / - u )  Oiicc buch proof has been offered, the burdcn then shifts to the opposing party, who, in order to 
cict'cat the niotiori Ibr summary judgment, must proffer evidence in admissible form ... and must "show 
h c t s  w f f i c ' i c r n t  to require a trial of any issue of fact" (CPLR 3212[b]; Zicckernzaiz v City ofA'ew Yovk, 49 
h\r 2d 5 5 7 ,  427 N'x'S2d 595 [ 19801). The opposing party must present facts sufficient to require a trial of 
ai i !  issue of  flict I>y producing evidentmy proof in admissible form (Joseplz P. Day Real@ Corp. v 
ALJ~OSO~I  Prods.. 148 AD2d 409, 538 NYS2d 843 [2'ld Dept 19791) and must assemble, lay bare and reveal 
his proo1'1n ordci- to establish that tlie matters set fort11 in his pleadings are real and capable of being 
c.~t:iblislietl I (ir.$fro v Librrty Bzrs Co., 79 AD2d 1014, 435 NYS2d 340 [2"" Dept 19811). Summary 
luclyiient \li;iIi o i i l y  be granted when there are no issues of material fact and the evidence requires the 
court to dircct ;I .ILdgnicnt in favor of the movant as a matter of law (Friends ofAnirnaZs v Associated 
FJII.  M f i . ~ ~  40 N \r'2d 1065, 4 I6 NYS2d 790 [ 19791). 

I'iii.sticint to Insurance Law 5 102(d), " '[slerious injury' means a personal injury which results in 
ciismeiiibei-i-i~,nt: signilicant disfigurement; a fracture; loss of a fetus; permanent loss of use of a body 
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o r u i i .  iiieml)ci. liuiction or system; permanent consequential Iiniitation of use of a body organ or 
memlw; srgiii ficant limitation of use of a body function or system; or a medical determined injury or 
~n-p;iirniciit I)I’ a non-permanent nature which prevents the injured person from performing substantially 
all of the niaterial acts which constitute such person’s usual and customary daily activities for not less 
t Ii , in ninet) days cliiring thc one hundred eighty days inmediately following the occurrence of the injury 
( 1 1 -  I inpai r t ~ c  I I ~  

- 3  

The lei-ni “significant,” as it appears in tlie statute, has been defined as “something more than a 
in ino r  limitaticw of use,” and the term “substantially all” has been construed to mean “that tlie person has 
imi i  ciirtailld from performing his usual aciivities to a great extent rather than some slight curtailment 
(L imr i  1’ Eli.iot. 57 h Y 2 d  230. 455 NYS2d 570). 

On ;I motion for summary judgment to dismiss a complaint for failure to set forth a p r i m  facie 
2;1w nfscricas iiijiiry as defined by Insurance Law 5 5102(d), the initial burden is on the defendant to 
“present e\ I knee in competent form, showing that plaintiff has no cause of action” (Rodriquez v 
Goldstciu, I F 2  AD2d 396, 582 NYS2d 395, 396 [ l’* Dept 19921). Once defendant has met the burden, the 
plariitif’f i i i i i ~ , l  t Iicn. hy competent proof, establish apl-ima facie case that such serious injury exists 
(Lk.4rrgelo y v  Fidd Gorp. Suvices, Znc., 17 1 AD2d 588, 567 NYS2d 454, 455 [ 1’‘ Dept 19911). Such 
pioo1*, in  orclcr to be i n  competent or admissible form, shall consist of affidavits or affirmations (Pagaizo v 
K,iiigshiiry, 1 X2 4112d 268, 587 NYS2d 692 [2’ld Dept 19921). The proof must be viewed in a light most 
iiivot.ab1~ I O  riic non-moving party, here the plaintiff (Canzmznrere v VilZnnovn, 166 AD2d 760, 562 
IcLvSZd 808 S 1 ( 1  t.3’ ’ Dept 19901). 

In wppoi-t ot’application (003), the moving defendant, Beatriz Aleman-Cisneros has submitted an 
attoi-ncy’s ;i Uii-mation; a copy of the suninions and complaint; a copy of defendant Cisneros’ answer with 
;I CI o i s  claiiii a p i n s t  co-defendants; a copy of plaintiffs bill of particulars; an unsigned, unsworn copy of 
plainti fYs d:pobiition transcript; and medical reports of Dr. Anthony Spartaro dated November 16, 2005, 
; i t i d  111.. C hi. (’1-wrma dated November 16. 2005. 

I n  wppo -t df application (004), the inoviiig defendants, Liz Fernandez and Gustavo Herrera, adopt 
a i i i d  incorporale by rcferencc all the papers set forth in the moving papers submitted by defendant 
\Ici~iat~-C‘i.iticros. While CPLR 32 12(b) does not provide for adopting and incorporating another parties 

pipers and  ;ii’gcinients in support of a motion for suniniary judgment, this court will, however, search the 
I’CCOI d 

I n  I - L \  I C V  iiig the submissions of all the defendants in motions (003) and (004), it is determined 
tha t  i icithei- iiiotioii 15 supported by an affidavit by any defendant or by their respective deposition 
t r L i l i m  ipts ( \ t t j ,  C’I’LR 32 12(b)). I n  further searching the records, a copy of the deposition transcript of 
I h t r i /  ,4 l~~i i ‘~ t i - (~‘~5i ie r~~s  has been included in support of motion (005), however, that transcript is 
iinsigiied and imsv OI-II, and is not in admissible form. No party has objected to the use of an unsigned 
deposition. ion CLL‘I‘, neither party has submitted a copy of the answer sewed on behalf of defendants 
bci-iiandc/ ~ i i d  Hei-rcra (5ce. C‘PLR 32 12(b)). Therefore, both motions are insufficient as a matter of law. 

Accoidiiigly~ inotions (003) and (004) are denied without prejudice with leave to renew or proper 
p ipc i - s  n i t l i i i i  thirty days of the date of this order. 
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111 motion (()Os), plaintiffs move pursuant to CPLR 32 15 for a default judgment striking the 
:in\\\ cr of dcit.ndants L i L  Fernandez and GLi:;tavo Herrera; pursuant to CPLR 32 12 for partial summary 
Iudgnicnt on the I S S L K  of liability; and for a fiirtlier order dismissing tlie affirmative defenses of 
comparati\e negligence and failure to iise the seat belt. Plaintiffs support their application with a copy of 
11ic \iiniiiioii:, a n c i  complaint, answer of defendant Cisneros, copy of the Court order dated March 30, 2006 
(Piiics, . I . )  ;I i(1 iinsigncd copies of the transcripts of tlie examinations before trial of Beatriz Alenian- 
( ‘isiwos. Ek\ crly (jraj and Wayne CISCO. 

LVliilc the copies of tlie deposition transcripts submitted to the Court are unsigned and unsworn 
and  tlicrcfclic not i n  admissible form, no parry has objected to their use on tlie instant motions and tlie 
( ‘oul-1 \\ I 1 1  COI1\ICk!I them. 

‘Tui ning to Ihat part of the application which seeks an order granting a default judgment against 
cief2ndmts I i /  F~x i i ande~  and Gustavo Herrera, plaintiffs have submitted a copy of tlie Order dated 
March 30. 2000- (Pines, .I.), served upon defendants with Notice of Entry on April 13, 2006. The Court 
rbuiid that dc lh ia i i t  Fernandez did not appear for her examination before trial scheduled October 13, 
.?( 105. and no t‘utiirc‘ date had been rescheduled. The order provided that defendant Liz Fernandez was 
cii rccted to appear lbi. an examination before trial at the office of plaintiffs counsel on or before May 1, 
2(  00 .  at ;I ~ i i n c  convenient for counsel. The Court then directed that “In the event she fails to appear as 
di rectcd 1icrc:in. 1ier pleadings in this action shall be stricken.” 

In th:  e c c n ~  o f  fiulure to comply with a conditional order of dismissal, that order becomes absolute 
( h c p p k  v J. HiIl ..ls.sociates et al, 275 AD2d 299, 712 NYS2d 405 [2‘ld Dept 20001). In order to be 
r-elie~ ecl of a thilrire 111 complying with a Conditional order of preclusion, the moving party must 
tkiiion~tratc ;I re;isonable excuse for its failure to comply and must show, in evidentiary form from a party 
\v t h  pcrsoiial hirowlcdge of the facts, that a nieritorious cause of action or defense exists (Weitzberg v 
Vussuii Coirrr[y Dcpnrtrncitt of Recreation arid Parks et al, 282 AD2d 741, 724 NYS2d 357 [2’ld Dept 
II( 10 I 1 )  Ahliougli counsel for defendant Fernandez opposes this application for default, counsel for 
d c  fendiuit\ I;ci-n:tntle/ and Mcrrera has not clonie forward with any explanation concerning why defendant 
1:c.i iiaiitic/ did not  .ippcar for an examination before trial pursuant to the order by May 1, 2006, nor does 
L (  ~ i i l i c l  of’Ji.i- a ftidavit from defendant Fernandez setting forth an explanation or a meritorious defense 
O I I  her o\t I I  hehalf. Counsel for defendant does not e\ren argue that a meritorious defense exists. It is 
thcrcfbre cie:erminc:d by this court that defendant Fernandez is in default of the order of March 30, 2006 
(Pines, J.)  11- that defendant Fernandez has t i l e d  to comply with that conditional order by not having 
q p x c d  JN Iici examination before trial by May 1, 2006, and that conditional order has become 
,It.l\oluXc 

Actxi-iirngl y . that part of motion (005) which seeks default against defendant Fernaiidez is granted 
:II- ti thc a n \ \ ,  c‘r :tnd any affirmative defenses by defendant Fei-nandez are hereby struck. 

AltIii~~igIi plaintiffs also seek an order striking the answer of defendant Herrera, it is noted that the 
ordcr Crf’Mai-cIi 20, 2006 provides only that ‘“In tlie event she fails to appear as directed herein, her 
plcadings i n  this action shall be striclten.” It is therefore determined that no conditional order was issued 
b ~ r  thc COLIYC , tr iL ing the answer of defendant Herrera should the conditional order not be complied with. 
Plainti 1‘f.s (11) not argue that defcndaiit Herrera failed to appear for aiiy scheduled examinations before 
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Acc.ordin~gIy, that part of motion (005) which seeks default against defendant Gustavo Herrera is 
den 1 Cd 

I~laiiitit't's, Wayne Cisco and Beverly Gray also seek su~ninary judgment 011 the issue of liability 
'i g a 1 ii b t de f i'i i (  la ti r J3 ea t ri 7 A I em an -C isneros (Ci sneros). 

I t  I' \icIl ,cltled that when a driver ol-a motor vehicle approaches another autoniobile from the 
I cai. hc. 01- ,I IC' i:, hound to maintain a safe rate of speed and has the duty to keep control over his or her 
L ehiclc, and to t".ei'cise reasonable care to avoid colliding with the other vehicle (Cliepel v Meyers, 306 
. Z l l l ' d  ,135. 63 NI S2d 95 [2"(' Dept 20031; Power v Hidpart, 260 AD2d 458, 688 NYS2d 194 [2'ld Dept 
IOY~ 1, \CY)  ii , ' \o Vehicle and Traffic Law $ 1129[a]). Moreover, a rear-end collision with a stopped or 
,topping vel- icie crcntcs a prima facie case of liability regarding the operator of the moving vehicle and 
iiiipwxs 

i:on-ncgligciit e\plaiiation. such as a niechanical failure, a sudden stop of the vehicle ahead, and 
i i i i a \  oidable Aidding on a wet pavement or some other reasonable excuse (see, R~i~ifOrd v HUIZ, I8 
2D.id 638. -'05 NI'S2d 645 [2'ld Dept 20051. Tlzoitzaiz v Riveru, 16 AD3d 667, 792 NYS2d 558 [2'ld Dept 

(lilt> oi'euplanation on the operator of the moving vehicle to excuse the collision by providing a 

"(105 1 ;  POll'LI' v t~llg~crrt, szpcl) .  

U',I~ IC <'I\Lx) tesiilied that at  the time of the accident he was traveling eastbound on Bay Shore 
Road. The \ \  eatlier was cool and the roads were dry. At the intersectioii with Ward Street, there was a 
IUJ light for L\ liicli about five cars in front of him were stopped. He brought his vehicle to a stop and was 
stopped foi- ; i Imut  a half minute when his vehicle was struck in the rear. He felt two heavy impacts, 
w p r a r e d  h y  h o u t  two seconds. His vehicle was the first vehicle of tlie three vehicles involved in this 
chain collisi )n accident. Hc was able to see the vehicles behind him in his rearview mirror immediately 
prior to tlic accideiit. The car behind him mas a smaller car, followed by an SUV. These were the two 
 ai.\ 1111 ol\ e L l  i i i  h e  accident. The snialler car behind him was moving when he saw it, and a few seconds 
lLi~ci i t  h i t  him "hi: SlJV was also moving when lie saw it. The vehicle immediately behind him was 
c l t  i t  211 by I - I I  1-e -n;itidea and the third vehicle was operated by Beatriz Alenian-Cisneros. 

Based iipon the fhregoing, plaintiffs have demonstrated prima facie entitlement to an order 
y-aiiting wniiii:ii y judgment on liability. 

111 o p l w ~ i n ~  this motion, defendant Eleatriz Aleman-Cisneros has submitted an attorney's 
A I  til t i i a n o i i .  ;iii iincertiticd copy ofthe Police M V  104 Accident Report, and copies of her traiiscript and 
!I12 traiiscrip[\ of M'ayne Cisco of the examinations before trial. Ms. Cisneros testified at her exaniination 
hc fore triai tli'it b h c .  was operating a Chevy I3lazer, traveling on Bay Shore Road behind a small, two-door 
1 chiclt.  wlic 1 slit noticed the cars iii her travel lane in front of her had slowed and then braked. She 
hegan LO s lo~i  tier 1 eliicle and brought it to ;i complete stop. The cars in front of her started moving, so 
\lie b c p n  I C  mor/c a\ well, kcepiiig tlie vehicle in front of her in her view at all times. The car in front of 
her braked again To avoid striking the vehicle in front of her, she braked and turned to the right, but the 
lcji di ibcn >idc o f  her vehicle came in contact with the rear bumper of the small vehicle in front of her. 

I he car i n  ! ion~ o f  her w a s  nioviiig forward when she struck it. She thought she was traveling about ten 
!o fific.cn inilci 1ic1 hour \v11e17 the accident occurred. She stated that as a result ofthe impact with the 
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L chicle i n  front ot’lier, that the car in  front continued to move ahead and made contact with the car in 
f’ront ol’it. Shc slates she did not see the impact between the car in front of her and the van in front of that 
car at the niclment o f  impact. She also testified that after the accident she was trying to help the woman in 
tlic car- in ti-rnt ol’het . trying to make her feel better because she felt badly that she hit her car. 

Thc. atiduced evidence demonstrates that defendant Cisneros’ vehicle struck the vehicle operated 
by  definclan~ F~riiandc7 while it was moving in stop and go traffic, and that defendant Fernandez’s 
L ehiclc then struck plaintill’s vehicle in the rear. Although defendant Cisneros stated that she hit the 
I-ernandu i cliicle, she has not come forward with a reasonable, non-negligent explanation for striking 
i h i  ~ c h ~ c l c  11 tlic i u r .  She testified that she saw the brake lights come on on defendant Fernandez’s 
1 chicle, it stopped, then started moving again, and the brake lights came on again. It was then that she 
sti lick thc Ia7crnrindt‘L vehicle in tlic rear. The adduced evidence further demonstrates that the Fernandez 
\chicle struck tlic C’isco vehicle in the rear after having been struck by the Fernandez vehicle, with no 
iwsonable non-ncgligent explanation offered to explain the happening of the accident. 

.i\ccx~ rd in  s ly ,  suniniary judgment is granted to plaintiffs on the issue of liability as against 
ciefi.nd;1nt C ’  ~11crOs 

Plaintitli also seek summary judgment dismissing the two affirmative defenses contained in 
defendant C’ wer-os’ answcr that plaintiff Cisco was comparatively negligent in causing the accident and 
t h i t  plaintifis L\ crc 1101 using seat belts at the time of the accident. As set forth above, the adduced and 
iiiirchutted e\ ideiice demonstrates plaintiff Cisco’s vehicle had been stopped for about thirty seconds 
when i t  \zas m u c k  in the rear by defendant Fernandez’s vehicle after it had been struck in the rear by 
ciet;.ndan t C’ snci 04’ vehicle. There has been no admissible evidence submitted to demonstrate any 
cornparati\ c i i q l  igcnce on behalf of plaintiff. Additionally, Beverly Gray and Wayne Cisco both 
testified at tlicir cuaminations before trial that they were wearing seat belts at the time of the accident. 
1’lici.e has Ixwi no .idniissible evidence submitted to rebut this testimony either. 

Accclrciingly, that part of plaintiffs’ motion (005) which seeks to dismiss the affirmative defenses 
‘1s w t  tixtli 2 ho\  c in dcfendant Cisneros’ answer is granted and the affirmative defenses of comparative 
wgligc.ncc a n t i  f;~ilurc to wear a seat belt arc: hereby dismissed. ---j 

1:INAL DISPOSITION X DlSPOSITION 
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