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Attorneys for Defendant 
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t i p i  ‘hi‘  following papers niumbered 1 to 23 read on this motion by defendant for summary iudament ; Notice of 
\ / lot ion/  Ordcr i o  Show Cause and supporting papers 1 - 1 1 ; Notice of Cross Motion and supporting papers -; Answering 
.\fIida\its :unci >uppouting papers 12 - 19 ; Other sur-reoh 22 -23 ; (d 
- d p  < ,  ‘ h) it is, 

; Replying Affidavits and supporting papers 20 - 2 1 

ORDERED that this motion by the defendant for suniniary judgment dismissing the complaint is 
gran1cd. 

Thi\ ,ictioii arose from an accidcnt occurring on November 22, 2002 in which the plaintiff 
al Iqedly sustane:d serious pcrsonal injuries. The defendant moves for summary judgment dismissing the 
L O  iiplaint pursuant to Insurance Law $ 5  102(d). The plaintiff opposes the motion and defendant has 
sirl~mitted a i cply affirniation in rebuttal to that opposition. The plaintiff has submitted a sur-reply 
t i  ffir-ma t ion 

Under- [ l ie  Insurance Law ‘“[s]erious injury’ means a personal injury which results in death; 
disiiieiiibe~ment; significant disfigurement; a fracture; loss of a fetus; permanent loss of use of a body 
o r p i ,  nicnik~er. function or system; permanent consequential limitation of use of a body organ or 
rncniber; signific;int limitation of use of a body function or system; or a medically determined injuIy or 
r mpairnient o 1’ ;I lion-permanent nature which prevents the injured person from performing substantially 
:ill ofthe ma crial acts wliich constitute such person’s usual and customary daily activities for not less than 
iiiiiety days during the one hundred eighty days immediately following the occurrence of the injury or 
iinp;irriiienl” (In\ur;lncc Law $ 5  102[d]). 
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I n  t h c  context of the plaintiff?s claims, the term “significant,” as it appears in the statute, has been 
defined as “something more than a minor limitation of use” (Licuri v Elliott, 57 NY2d 230, 455 NYS2d 
570 19821) For this purpose, the plaintiff niust demonstrate not only the extent or degree of the 
limitation but also its duration (Beckett v Cokzte, 176 AD2d 774, 575 NYS2d 102 [1991], app. den. 79 
11\/’7d 753, 5 8  1 NYS2d 28 1). The duration of the injury niust be iiiore than “fleeting” (Purtfow v 
,%ft!e/iuu, 15:; 4D2d 047, 548 NYS2d 239 [ 19891). The term “consequential” means important or 
significant ( f io rdmu v Pornelfito, 12 1 AD2d 783, 503 NYS2d 198 [ 19861, app. dis. 68 NY2d 848, 508 
\rYS2d 425 
(Oberfy 1’ BurzQg.s A~itbirfaiice Iric., 96 NY2d 295, 727 NYS2d 378 [2001]). In order to prove the extent or 
de,;rce ofp1i;Jsical limitation, an expert can designate a numeric percentage of a plaintiffs loss of range of 
niotion or g15 c ;I “qualitative assessment of a plaintiffs condition ...p rovided that the evaluation has an 
ob.lcctive bLisi\ arid compares the plaintiffs limitations to the normal function, purpose and use of the 
ctffectcd bod;, organ, member, function or sy:;tem” (Toure v Avis Rent A Cur S’s., 98 NY2d 345, 746 
YYS2d 865. 868 [2002]; rearg. den. Marzzniro v O’Neif, 98 NY2d 728,749 NYS2d 478). 

A “permanent loss” of use of it body organ, member, function or system must be total 

Crcner;illy, on a motion for sumniary -judgment to dismiss a complaint for failure to set forth a 
prima flcie case of serious injury as defined by Insurance Law 55102(d), the initial burden is on the 
defendant “to present evidence, in conipeteni form, showing that the plaintiff has no cause of action” 
(Rotlrigw: 1’ Goldstein, 182 AD2d 396, 397, 582 NYS2d 395, 396 [1992]). “It is well settled that the 
propoiient of a motion for summary judgmen t under the no-fault statute must submit admissible evidence 
ctemonstratirg that a plaintiff did not sustain a serious injury as defined by Insurance Law 5 5 102[d]” 
(Firmuuricc~ 1’ C‘lluse, 288 AD2d 651, 652, 732 NYS2d 690, 691 [2001]; see, Burburufo vAffery, 271 
i2117d 897, ’707 N Y  S2d 268 [2000]). Once the defendant has met the burden, the plaintiff must then, by 
competent p i m t :  establish a prima jizcie case that such serious injury exists (DeArigefu v Fidel Corp. 
Services, Iizc.., 1 71 AD2d 588, 567 NYS2d 454,455 [1991]). Such proof, in order to be in a competent or 
admissible form. shall consist of affidavits 01- affirmations (Pugano v Kingsbury, 182 AD2d 268, 587 
NYS2d 692 1 W 2 ]  ). The proof must be viewed in a light most favorable to the non-moving party, here 
the plaintiff t Currrmnrere v Viffuriovu, 166 AD2d 760, 562 NYS2d 808, [ 19901). 

The tlei’endunt has submitted in support of the motion, inter alia, the affirmations and 
niemorandui 11 of law of his attorney, copies of the pleadings, the plaintiffs verified bill of particulars, the 
deposition testimony of the plaintiff and the sworn reports of defendant’s experts, Dr. Frederick Mortati 
( D r  Mortati land I1r. William A. Healy 111 (Dr. Healy), dated October 25, 2006 and November 14, 2006, 
i q x c t i v e l y  . The plaintiff avers in the complaint that the subject accident occurred on November 22, 
2002 iii the T O ~ I I  of Southampton at the intersection of Majors Path and North Sea Mecox Road. The 
plaintiff fui-tlier ab’ers in  the complaint that as a result of this accident she sustained serious injuries as 
defiiiecl in  Insui-ancc Law Section 5 102[d] arid economic loss greater than basic economic loss. 

Thc plaintiff avers in  her verified bill of particulars that she sustained, as a result of the accident a 
pcrmanent consequential limitation and significant limitation consisting of “speciJcaZly the cervical 
spine, lumbar spine, right arm and left and right knee” (Motion, Exhibit C, page 8 [emphasis added]). 
7’1-ic piainrifi aiso ciaims, with regard to these injuries, that she sustained, a moderate foraminal disc 
protrusion at L4-5, disc bulges with borderline spinal stenosis at C3-C4 through C6-C7, radiculopatliy at 
(’5-CO. cert  cal shoulder strain, neck and back strain, neck pain radiating to both shoulders and also 
i.ndi,it mg down the right arm, “[dliffuse cervical, bilateral cervical paraspinal bilateral shoulder girdle 
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tcndemess, \’ 0 1  

paraspinal ... iiid bilateral sacroiliac tenderness”, low back pain which radiated to sacroiliac areas 
hilaterally, “pins and needles” 111 both arms, muscle tightness in the right arm, cyanosis‘ of the right arm 

,it times”. right ELnee pain, “[h]ypermobiIity” of tlie patellar and positive patellar grind test of the right 
knec”, Iw]ealiness i n  the quadriceps on the right side on the right knee and was tender over the greater 
trochanteric ; i rm bilaterally”, “[c]hondromal (cia’ patellar of the right knee” and hypermobility of the left 
hiice (Motiori. Exhibit C, page 4 [bracketed Inaterial added]. The plaintiff also averred that with regard to 
thc lumbar spine injuries an MRI noted the existence of disc degenerative changes and with regard to the 
cen  ical spiii: iiijluries. the MRIs noted the existence of degenerative d i ~ e a s e . ~  The plaintiff also avers 
t l u t  these iiij ui-iex are permanent and that she has sustained a permanent partial disability. The plaintiff 
~ L I I  tiler states that shc was not confined to beld or home following the accident, but was out of work for 
t i c  o days Fiiially. the plaintiff avers that, other than being in the hospital for an MRI, she was not 
hoqi ta l i~ed ,  that x-ray expense and expenses for physician’s services were approxiinately $1,550.85 and 
$3, I 54 9 1, rc spectively, that slie received $4,88 1.76 in payments from her no-fault carrier through May 
2 I ,  3003 and  that .;lie has asserted no claim for property damage. 

oil the right”, cervical and lunibosacral sprain, “[dliffuse lumbosacral, bilateral lumbar 

L <  

The plaintiff testified at her deposition that her brother picked her up at the scene of the accident 
a n d  look her honie. She called her workplace and told them that she would not be coming in, but two to 
thrcc days iatcr she returned to work. The day after the accident she sought treatment from Dr. Prill, her 
l’iiiiily p1iysi:ian. She complained to Dr. Prill of headaches, pain in the jaw, right side of her head, neck, 
\boulders, h i p  and knees and of numbness in her right arm. She received physical therapy until 
appro xi mat el^ April of 2003. She was also treated after the accident by a chiropractor and several 
physicians. Hcr medical treatment for accident related injuries ended in 2003, except for treatment she 
iwcived i n  2006 from Dr. Mendelsohn, a neurologist. Dr Mendelsohn had recommended surgery but she 
has riot seen :I surgeon with regard to that recommendation or had surgery with regard to an accident 
i-clated i n j ~ i y ~  She had not injured her neck prior to the accident and was not told either before or after 
the accidei3t that  she had a degenerative condition in her neck. Prior to the accident she did not have pain 
111 her neck, irps, loner back or knees, dizziness or other than occasional headaches. She now has 
constant headaches, but does not take anything for them. She is currently not under the care of any 
physician. 7’hc plaintiff further testified that the No-Fault insurance carrier has reimbursed her for lost 
carniiigs and die has had some out of pocket expenses for physicians’ services. 

Dr Iiealy, a11 orthopedist, averred in his report dated November 14, 2006 that he examined the 

~ (‘yaiiosis is defined as ii blue or grayish discoloration of the skin “due to the presence of abnormal 
a i i i o i i r i i  i o t  I C ~ L I C I ~ ~  hemoglobin in the blood” (Taber’s Cyclopedic Medical Dictionary, Tenth Edition, page C-99) 

ti) 1x1 mobility is defined as an excessive “facility of movement” (Taber’s Cyclopedic Medical 
D1ctioiiLii L fciirli Edition. pages M-43 and H-5 1) 

(’iioiittroiii,tlicia is dcfined a5 a softness of any cartilage (Taber’s Cyclopedic Medical Dictionary, Tenth 
L~d l t lon  1 J&!C (’-48) 

’ 

“cl,iicli Ib 2 0 0 3  a n d  Jiiiie 29, 2004. 
I hi. M R I  of tlie lumbar spine was dated February 15, 2003 and the MRIs of tlie cervical spine were dated 
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plaintiff on the same date. He reviewed an MRI taken of the plaintiffs lumbar spine taken on February 
15. ,003 \vliicIi showed evidence of L4-L5 degenerative disc disease with a herniation at L4-L5. On his 

i t ‘ \  ic‘w of a c m  ical MRl taken on March 27, 2003 he noted evidence of a straightening of the cervical 
5pine, niarkej desiccation of all of the intervertebral discs with disc bulges at C3-C4, C4-C5, C5-C6 and 
C 64 ’7 .  He a 1 5 0  indicated that an MRI of the plaintiff‘s cervical spine taken on June 28, 2004’ showed 
m i y i  inial di J’fi.renc es with the previous study and that there was evidence of multilevel degenerative disc 
discase “as 11 el I as facet hypertrophy consistent with degenerative cervical spondylosis” (Motion, Exhibit 
, pagc 7).  I I C  indicated that his range of motion findings with regard to the plaintiffs cervical spine for 

tlekion. cutensioi- and right and left rotation were at normal ranges. He also indicated that, while right and 
left I,itel-al rotation were at “30-45”, normal was at “30-45” degrees (Ibid.). Dr Healy averred that his 
I‘J ige o f  mot on findings for the plaintiffs lumbar spine upon comparison were at normal. He indicated 
thnt  his raiigc. ot’riiotion findings with regard to the plaintiffs knees for right and left flexion was at “135” 
u i 11 normal i t  135 degrees and for right and left extension was at “0-5” with “0-5” degrees as nornial 
( Ibld page 0 1 

Dr. Iiealy opined that the plaintiff niay have sustained a cervical or lumbar sprain or strain as a 
recult of the ~iuciclent and that this strain or sprain may have exacerbated the plaintiffs pre-existing 
c e i ~  ical and lumbar degenerative disc disease. He found no evidence of radiculopathy, but he opined that 
[ l i ~ ~  plaintiff still snffers from a persistent degenerative process in her cervical and lumbar spine. He 
cls xt-ibcd thc condition of the plaintiffs knee as “essentially benign” (Ibid. page 10). He concluded that 
thc. plaintiff liad fully recovered from a cervical and lumbar sprain. 

Dr. hlartati. a neurologist, averred that he examined the plaintiff on October 25, 2006. After 
perlimiiiig \ nrious neurological tests for the cranial nerves, motor system, reflexes and sensory system, 
I h. Mol-tati c oncliided that the plaintiff had a nornial neurological examination. He opined unequivocally 
tha t  the plait-tiff did not sustain neurological injury as a result of the accident and that this opinion was 
b a d  on his c‘u~iniiiiation and the plaintiffs :symptoms. 

Corit -ary io the plaintiffs contentions, Dr. Healy performed objective tests of the plaintiffs 
c e n  ical and lumbar spines (set), Atkirrsorz v Oliver, 36 AD3d 552, 830 NYS2d 30 [2007]; Style v Joseph, 
3 2  AD3d 2 1 2 .  820 NYS2d 26 [2006]; S a n d  v New York City Transit Authority, 11 Misc3d 1090[A], 
8 19 N\’S2d 85 1 12006j) and, after comparison, found that the plaintiffs range of motion for these areas 
\vas normal and that any cervical or lumbar sprains caused by the accident had resolved. Although Dr. 
1 fealp’\ rcpcrt wis  deficient in that he failed to explain how a “nornial” range of motion for cervical right 
and left latcial rotarion varied as much as fifteen degrees, he nevertheless ascribed the plaintiffs 
condition i n  the cervical and luinbar spines, with the exception of possible strains or strains, to pre- 
c\ t  sting degenerati\e disease. Dr. Healy also found no evidence of radiculopathy. Similarly, although Dr 
1 lt:aly’\ ret‘ewct: to “nornial” with regard to riglit and left extension of the knees had an unexplained 
t, ari,ition of tilic degrces, lie described the condition of the plaintiffs knee as “benign”. 

Di. Mortati after performing a full neurological examination found that the plaintiff had not 
\iist,iineti iietii-oiogrcai inj Liry as a resuir of the subject accident. Contrary to the plaintiffs assertion, Dr. 

l h ~ c d  on the plant i f f  s bill ofpal-tic,ilarx and page 3 of Dr. Healy’s report this appears to be the same 
cc i \  i c ~  \ 1 i C i  ‘I\ I:\ ie\\cd i n  the cervical MRI report dated June 29, 2004. 
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Mortati's tinding ot"'ditninished appreciation of pinprick, temperature, and vibration sensations in a 
stocking-gloT,u distribution i n  the right arm ...." did not raise a triable issue of fact as the plaintiff had 
informed Dr. Mortati that she had been advised by Dr. Mendelsohn that the numbness in her right arm 
I\ ;IS secondaiy to a bulging disc in her neck which was impinging on her nerves.' In any event the 
~ ~ i l ~ j e c t i v c  complaints of pain in the plaintiffs deposition and the reference in tlie plaintiffs bill of 
particulars 10 conditions of her knees and right arm which were primarily minor or mild, do not constitute 
a sc'rious i n l ~  ry (Parks v Miclette, 41 AD3d 1107, 838 NYS2d 717 [2007]). 

IHerc. the  cret'eiidant has met his prima facie burden of demonstrating that the plaintiff did not 
sii\tain a serioii\ 11ij~ii-y as a result of the subject accident (Yagi v Corbin, AD3d , 843 NYS2d 276 
[ m7]; Shirzrr v Cutunzuro, 1 AD3d 195, 76'7 NYS2d 88 [2003]; Crossmzarz v Wright, 268 AD2d 79, 707 
hYS2d 233 I2000]). The defendant has also tendered sufficient proof to demonstrate, prima facie, that 
tlic pluintiff'dicf not sustain economic loss in excess of basic economic loss. Accordingly, the Court now 
turns to the j-root' submitted by the plaintiff in opposition to the motion. 

The plaintiff has submitted in opposition to the motion, inter alia, the affirmations of her attorney, 
tlic. ilffiriiied rcport of Dr. Mendelsohn dated June 27, 2007 and her affidavit. Dr. Mendelsohn avers in his 
report that i i c b  treated the plaintiff on May 2 1 ,  2003 with regard to the subject accident. At that visit the 
pl~iintiffcomplaiiiec-l that since the accident she has had headaches, neck pain, pain in her knees and pain 
i n  hcr legs. Shc also complained tliat she still experienced intermittent numbness in her right arm. After 
a i-ieurologic;il examination, he believed that the plaintiffs condition was caused by cervical 
r:idiculopath )' a t  C 5 C 6  on the right. On April 26, 2004 the plaintiff came to his office for a follow-up 
\ i > , i t  ai which time she continued to complain of numbness radiating down into her right arm and hand 
mlJ  periods of "'pins and needles" in both an-ns and legs (Affimiation in Opposition, Exhibit E, paragraph 
3). Aftcr he perfimncd a complete physical he noted that the plaintiff had weakness and sensory deficits 
i n  her right ariii. At that time he advised the plaintiff to seek a surgical consultation because of the 
numbiicss. p i i n  and radiculopathy in her riglit arm. The EMG and NCV testing on the plaintiff conducted 
on hlay 18. :!004 continned right C5-C6 radiculopathy and the second MRI of tlie cervical spine 
conducted oii June 28, 2004 showed disc bulges from C3-C4 through C6-C7. On September 13,2005 the 
plaintiff~camc to his office for aiiothcr follow-up visit at which time she complained of intermittent 
numbness ai-ci ivcikness i n  her right arm as well as cervical pain and stiffness. 

Dr hlendel~ohn fiirther averred that lie reviewed and attached copies of the office records of 
era1 of thc plaintiffs other treating health care providers; Dr. Prill, Dr. Richard Sears, a chiropractor, 

I lanipton Physical Therapy, Dr. Ira J Chernoff, an orthopedist, and Dr. Moreta, a neurologist. He also 
i,tat;d tliat h i s  i e\ iewed the filnis of the MRls of the plaintiffs lumbar spine taken on February 15, 2003 
and of  the plaintiffs cervical spine taken on March 27, 2003 and June 28, 2004 and has attached copies of 
thc I eports . Rascd on this review he found evidence of a herniated disc at L4-L5 and evidence of both a 
i e . , e r d  of the plaiitiff's lordotic curve and of disc bulges from C3 to C7. He also stated that this cervical 
condition rc~,ultecI 111 significant stenosis at niultiple levels. 

I )i-. llerily has opined that the plaintiffs cervical bulging discs were caused by pre-existing degenerative 
disc. ' t ic . I ,  c ~ ~ i ~ l  not ihe accidcnt. 

I'iic MRI  reports are dated March 28, 2003 and June 29, 2004, respectively. 
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Dr. Mendelsolin has also averred that on June 26, 2007 he conducted a complete neurological 
eunirnation o f  thc plaintiff and found restricted range of motion in the plaintiffs neck, shoulders, arms 
and Ion el- back. He also found numbness, “tingling symptomology” together with cervical radiculopathy. 
0 1 1  testing the plaintil‘t’s range of motion using a goniometer he found with regard to the cervical spine, 
t h a t  tlcuion \ t  ‘is up  to 15 degrees compared with a normal range of 45 degrees, that extension was up to 
I 5 degrees conipared with a normal range of 45 degrees, that right and left rotation was up to 35 degrees 
compared w i t h  a normal range of 70 degrees and that right and left lateral flexion was up to 20 degrees 
coiiiprircti L\ i t h  a normal range of 45 degrees On testing of the lumbar spine he found flexion to be up to 
00 degrees compared with normal range of 90 degrees, extension to be up to 15 degrees with a nonnal 
wigc  of45  c e p e e s ,  right and left rotation to be up to 10 degrees with a normal range of motion of 45 
ciu:;rees and right and left lateral flexion to be up to 20 degrees with a normal range of motion of 45 
ck,gees. Hc also found straight leg raising was positive on the right and left at “30/70”. Dr. Mendelsohn 
ti,iind right knee flexion to be 70 degrees with a normal range at 140 degrees and left knee flexion to be at 
00 degrees LL I t l i  ;I normal range at 140 degrees. 

Dr. iblcndelsohn opined that, based on his review of the plaintiffs medical history and medical 
i-c~wi-ds. his observations of and conversations with the plaintiff and his review of the MRI films of the 
plaiiitif‘t’s lumhar and cervical spines, the plaintiff had sustained “cervical radiculopathy with possible 
rcflex sympathetic dystrophy of the right upper extremity, lower back pain secondary to a herniated 
iiuclcus pulposes at L4-L5; bilateral hip pain and bulging discs causing spinal stenosis” as a direct result 
oftiie accidcnt (Affirmation in Opposition, Etxhibit E, paragraph 11). He further opined that “With the 
added possik i lity of reflex sympathetic dystrophy, CHERYL PLATT is suffering from radicular 
syliil7toms 111 the right arm and right hand” (Ibid. paragraph 12). 

The p1,iintif’faverred in her affidavit 1hat following the accident she was driven home by her 
hroriier. F I \  4: days after the accident she was treated by her primary physician, Dr. Prill, who prescribed 
Yaprosyn i n  response to her complaints of headaches, pain in the jaw and right side of her head, neck, 
shouldcrs, hips and knees. Her right knee was particularly painful. She was treated again by Dr. Prill on 
I )~:cembcr 12. 3002. Since she was not feeling better she sought and received, from the end of December 
t o  May 24. 7003, trcatiiient from Dr. Richard Sears, a chiropractor and physical therapy from Hampton 
Physical Thc~ap j .  She also sought treatment from Dr. Ira Chernoff, an orthopedist and Dr. Moretta, a 
neurologist. Dr. Moreta ordercd MRIs of her lumbar and cervical spine and brain. Following these MRIs 
\hc \\as inforiiied that the bulges in her cervical disc were impinging on her nerves and that the 
in~pingernent was causing the riuiiibness and tingling in her right ami. She also consulted with Dr. 
h/lcndelsohn, who after sending lier for a second MRI of her cervical spine, advised her that the numbness 
and tmgl in: i n  hcr right arm was caused either by cervical radiculopathy or reflex sympathetic dystrophy. 
She continues to  have pain in her neck radiaing to her shoulders as well as numbness, tingling and 
\i caiaiesb in her right arm. Finally, the plaintiff avers that she has not been involved in any subsequent 
:~lcciciciits that coi-iltl have aggravated the injuries she sustained in the subject accident. 

Det’cndaiit contends in reply that Dr. Mendelsohn’s report is deficient in that he relied in part upon 
iiic iinsworii niedicai repons of the plaintif? s orher treating physicians (see, Munacu v Daveizport, 277 
AD2d 209. 7! 5 Nb‘S2d 73 1 [2000]). This contention is without merit in that all of the unsworn reports 
submitted ly Dr Melidelsolin, except for the physical therapy reports, were initially referred to in the bill 
oi pxtrculars a n d  the doctors’ reports submitted by the defendant in support of the motion (see, Kearse v 
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.Vew York Cr(y Transit Autliority, 16 AD3d 845, 789 NYS2d 281 [2005]). 

Thc celkndant also contends that the plaintiffs submissions are deficient in that neither Dr. 
IClcndelsohn nor the plaintiff explain the gap in treatment from the plaintiffs previous visit to Dr. 
blondelsolin on September 13, 2005 and the last visit, nearly two years later, on June 26, 2007. A gap in 
tlic plaintiff-1, medical treatment is considered to be a cessation of all treatment, and while such a gap is 
no Jispositi\ e ,  -‘a plaintiff who terminates therapeutic measures following the accident, while claiming 
h s c r ~ o ~ i ~  iiij~iq .’ inust offer some reasonable explanation for having done so” (Ponznzeffs v Perez, 4NY3d 
<Oh. 573. 70’7 NYS7d 380, 385 [ZOOS]). Even if, as the plaintiff contends, she underwent sustained 
t h c  rapeutic treatment tbr nearly three years after the accident, she is not relieved from the necessity of 
tct-doring a rxsotiable explanation for the subsequent gap in treatment (DeLeort v ROSS, AD3d , 844 
\YS2d 36 [10071; Buez v Raharnatali, 24 AD3d 256, 808 NYS2d 171 [2005], aff. 6 NY3d 868, 817 
\\rYS2d 204) The omission of either the plaintiff or Dr. Healy to explain this gap in treatment is fatal to 
tlic. plaintiff coimplaint (Neugebazier v Gill, 19 AD3d 567, 797 NYS2d 541 [2005]; Herizuitdez v Tuub, 
I 9  AD?d 368. 796 YYS2d 169 [2005]). 

Dr .  Pdendelsolin’s reports ofMay 21 , 2003 and April 26, 2004‘’ are also deficient in that they 
liiilcd to  a d d m s  1-efkrences i n  the plaintiffs bill of particulars to the MRI’s taken of the plaintiffs lumbar 
atid cervical spines dated February 15, 2003 and March 28, 2003 which indicated the presence of 
dereneratn~c disc disease. Dr. Mendelsohn’s report of June 27, 2007 is also deficient in that, although he 
foiind deliciencies in range of motion in the plaintiffs cervical and lumbar spines and in straight leg 
raising, he filled to address Dr. Healy’ assertion that the herniated disc in the plaintiffs lumbar spine and 
thc bulging discs in  the plaintiffs cervical spine arose from a pre-existing degenerative disc disease or to 
:id:lrebs D r  hloreia‘s reference in his report dated May 7, 2003 to degenerative disease at C3-C4 through 
C ( 1 4 ’ 7  Although Dr. Mendelsohn stated in this report that he reviewed the films of the February 15, 
300-3, March 28, 2003 and June 29, 2004 MEUs he still did not address the references in these MRI reports 
to dcgenel-ati\e disc disease. He also did no1 address whether his finding of cervical radiculopathy or the 
ii~iiiibness o r  tingling in the plaintiffs right ami, which he attributed to cervical radiculopathy, arose from 
the  pre-exist ,ng degenerative disc disease. This is a critical omission in that the plaintiff averred in her 
.iffi&vit that 1h. Mendclsohn iiiformcd her that cervical disc bulges were impinging on her nerves which 
i n  turn caused the numbness in her right arm. This failure renders his conclusion that the injuries to the 
plaintift’s cer\rtcal spine, lumbar spine and right arm” were caused by the subject accident, speculative 
and  coiiclusor-y (Legerrdm v Bao, 29AD3d 645, 816 NYS2d 495 [2006]; Lugois v Public Adniirzistrutor 
of Su-fidk Coziiigy, 303 AD2d 644, 760 NYS2d 52 [2003]). Furthermore, although he found significant 
range of i i i o t io i i  deticieiicies for the plaintiff‘ right knee, he did not attribute these injuries to the subject 
;IC :itlent. 

‘ I lo\\ c\ er. the plaintiff also stated in  her deposition that her medical treatment for accident related injuries 
cl:deti I l l  L!0(’3 

I ) I  Mendelsolin’s report of September 13, 2005 was not considered as it was unsigned, and for the most 
p i ~ t ,  111cg11)It ( Ibruntore I’ H~ggerQ, 307 AD2d 522, 763 NYS2d 344 [2003]). 

t i l  liis r-cport Dr. Mcndelsohn refer-rcd to the plaii~tiff~s “right uppcr extremity” (Affirmation in I !  

0ppOs i : i i . i l .  Euhih i t  13. paragraph I 1 )  
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The plainti fl’s proof is also deficient in that neither the plaintiff nor Dr. Mendelsohn offer medical 
proof  that thc range of motion limitations found by Dr. Mendelsohn in the plaintiffs cervical and lumbar 
sptncs and kiices existed contemporaneously with the accident (D’Orzofrio v Flotort, Im., 2007 N.Y. Slip 
Or. 08404, 2007 WL 33 17973 [App. Div. Second Dept.]). Although the plaintiffs treating physical 
tlicraptst n o t d  limitations 111 the plaintiffs ability to kneel or squat in the report dated March 26,2003, 
t l l i j  does not constitute sufficient medical evidence (Torrzatove v Haggerty, supra). In any event, Dr. 
c’her-noff, an orthopedist, noted in his report dated February 26, 2003, that the plaintiff ‘s knee range of 
m c h o n  was “good” and that her knee injury was limited to “chondromalacia of the right knee” 
( ,4flirniation in Opposition, Exhibit E, Report of Dr. Chernoff, dated February 26, 2003) and Dr. Moreta, 
J tieiirologist. found i n  his report dated January 29, 2003 that the plaintiff exhibited negative straight leg 
I-;itsing. Moi-cov~;r, the plaintiffs subjective complaints of pain in her affidavit do not constitute 
coiiipetent object vc medical evidence sufficient to raise a triable of issue of fact with respect to either a 
pel-mancnt conscquential limitation or a sign~~ficant limitation injury (Young v Ryarz, 265 AD2d 547, 697 
1 \ b 2 d  I50 1 I9991). Accordingly, since the plaintiffs proof has failed to raise a triable issue of fact with 
icspect to wlicther, a5 a result of the subject accident, she sustained a serious injury as defined pursuant to 
l:i:,i~r;iiicc: 1,aw 5 103[d] or whether she sustained economic loss in excess of basic economic loss (Rulisoiz 

1 9  Zuneila, 1 I O  AD?d 957, 501 NYS2d 487 [1986]), defendant’s m-or summary judgment 

X FINAL DISPOSITION N O N - m A L  DISPOSITION 
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