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INDEX No. 05-2947 1 
CAL. NO. 07-01 147-MV 

SUPREME COURT - STATE OF NEW YORK 
POST-NOTE MOTION PART - SUFFOLK COUNTY 

P R E S E N T :  

I f o i l .  ROBERT W. DOYLE - MOTION DATE 7-3 1-07 
. lust  ice of the Supreme Court ADJ. DATE 8- 15-07 

Mot. Seq. # 001 - MG; CASEDISP 

X 
I ) .4 \ ‘ I D TO F. I< I’ S ;I 11 d M E L I S S A TO R RE S , 

P 1 ai 11 ti f fs, 

- LIgalnsl - 

~TFI’t lE\  ( ’ f  L41n and BURNER KING INC., : 

Third- Party Plaintiffs, : 

- against - 

Third-Party Defendant. : 
X 

ROBERT M. CIPRIANO, ESQ. 
Attorney for Plain tiffs 
136 East Main Street 
East Islip, New York 1 1730 

ESCHEN, FRENKEL & WEISMAN, LLP 
Attoiiieys for Deft/3rd Pty Pltf Chapin 
20 West Main Street 
Bay Shore, New York 11706 

AHMUTY, DEMERS & McMANUS 
Attorneys for Defti31-d Pty Pltf Burner King 
200 I.U. Willets Road 
Albertson, New York 1 1507 

TROMELLO, McDONNELL & KEHOE 
Attorneys for 3’“ Pty Deft Ramp Chevrolet 
P.O. Box 9038 
Melville, New York 1 1747-9038 

I l p o i i  tlic tk)!Ion iiig papers nLimhcred I to 53 read on this motion for summary judgment ; Notice of Motion/ Order 
; Notice of Cross Motion and sLrpporting papers -; Answering Affidavits and 

\Lipport ing 1> i I l?C l .S>L-4S:  46-37: 38-39 ; Replying Affidavits and supporting papers 50 - 53 ; Other-; (- 
t l 7 S - w  , , -  ’ ) it is. 

S l i O \ L  i ‘ a i i w  aiid supporting papers I - 3 I 

ORDERED that this motion by third-party defendant, Ramp Chevrolet (“Ramp”), for an order 
pti~.s~i;int t o  C 1’1-I?. 32 12, granting it summary judgment dismissing the complaint aiid the third-party 
colll~,lalllt ag 1ll lSt  It IS g1.antecl. 

I’laiiit i l‘fs, I l a ~  id Toi-rcs and Melissa Torres, corninenced the instant action against defendants, 
StL pliw ( ’hapiii ,inti Burner King Inc (“BLUIIIX King”) for personal injuries sustained by the plaintiffs as a 
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I c~,tiI t 01’ :I n i ~ ) t o r  eliiclc accident. Defendaiits Chapin aiid Bunier King thereafter interposed a third-party 
LO n i p  121 I ii t :ig a i  ns t tho th I rd-party de fendant, Ramp. Following third-party defendant Ramp’s interposition 
into the actirlri. pra in t i f l ’ s  i c n e d  an amended suiiinions and coinplaint on third-party defendant Ramp, 
t i a t n l t i _ ~ ‘  i t  ;I$ ; i  tliicct dell-ndant i n  the action. 

Mr  1 o r i u  !\;is iiijLircd as a rcsult of a motor vehicle accident, on Sunday, June 12, 2005, at 
qt7ix)\iniatc 4 4: 3 0  p i .  a t  the intersection of North Ocean Avenue also known as County Road 83 aiid 
4loonc) 1’c)nd Road. C’ounty of‘ Suffolk, New York. MI-. Torres was a passenger in the vehicle operated 
h )  111s \\ifc.. ‘~1r.s. Toi-i-e.s. TIic Torres’ vehicle was struck in the riglit front passenger side while it was 
\tcpped at J -ed Iiglii whcn the vehicle operated by Mr. Chapin and owned by defendant Burner King 
liiilcd to stoy-. ~illcgedly due to brake failure, as it was traveling downhill on North Ocean Avenue. The 
hr:iIies of’ the Burner King box truck were serviced approximately two nionths prior to the subject 
,ict:icicnt on April 14. 2005, by third-party defendant Ramp. At the time of the subject accident, Mr. 
( I i a p i n  \\’as oil his \I ay to deliver the vehicle to the Ramp Chevrolet service department, to finish the 
i q ) : i i i  i t’roni Apri 1‘s scheduled niaintenance. Mr. Torres seeks to recover damages for injures he 
~i l l+cdly suitaincd ~1 hilc a passenger i n  tlie motor vehicle accident. Mrs. Torres seeks damages for the 
leks 01‘ s c n  I C  es. cwisortium and society of her husband, David Torres. 

T111rc-p;ii-ty dcfendant Ramp now moves for sumnary judgment on the basis that a repair shop has 
iio Iiabi 111) 1’01 an accident that occurs because of a vehicle’s brakes’ malf~inctioning. Third-party 
de fondant Ikimp d s o  asserts that thc plaintiffs’ use of res ipsa loquitur is inapplicable because Ramp did 
i i o t  I i a \  c e\cIiisi\c control over the vehicle. Third-party defendant Ramp fLirther contends that it did not 
o\\ c a dut) ol’caic 1 0  thc plaintiffs since there was no exclusive contract in existence between the 
p l a i n t i  f l i  and l ? m p  Thii-d-party defendants Ramp submits, the pleadings, copies of tlie deposition 
ti  aii\ci-ipts 01‘ plaintiff‘s, third-party defendant Ramp, defendant Burner King, defendant Chapin and copies 
of’ t l i i rd-pr t !~  de tendant Ramp’s repair orders and invoices for the subject Burner King vehicle. 

Dcfkiidant 13iirner King opposes third-party defendant Ramp’s motion on the grounds that third- 
p.if-t! dcfcnd in t  Ramp tilled to properly warn and advise defendant Burner King about any probleims with 
rlici l x t l~ ing  sjstciii 0 1 1  tlie subject box truck. Defendant Burner King subm~ts,  a copy of tlie amended 
‘in <n  cr and J cop> 01‘ tlic deposition transcript of’ defendant Burner King. 

Ilcli-ncimt C’hapin and plaintiffs, in opposition, to third-party defendant Ramp’s motion adopt and 
inc’orporatc thc gr-ouncls stated i n  defendant E3urner King’s opposition to defendant Ramp’s motion. 

The [ I I  oponent of ii summary judgment motion niust make a prima facie showing of entitlement to 
Iiidgniciit as 
I \ ~ L I C S  ol‘ fact ( W’i’negrcid v New Yurk Uiziv. !Wed Ctr., 64 NY2d 85 1, 487 NYS2d 3 16 [ 19851; 
Ziiciierrizciiz L’ Cip of NCW Ymk, 49 NY2d 557, 427 NYS2d 595 [1980]). Failure to make such a 
~ I i o \ ~ i n g  i q i i i i  c i  clenial of the motion, regardless of the sufficiency of the opposing party’s moving 
p p e r ~  (Alvrrrc;: 1’ Prospect Husp., 68 NY2d 320, 508 NYS2d 923 [1986]). Once the showing has been 
iiixli: the huiden will then shift to the opposing party to raise ;in issue of fact by producing evidentiary 
p i  oof 111 admissible form sufficient enough to require a trial on the merits (Zzrckevinaiz v City uflvew 
l’orit. \ ~ / p r ( / )  
i i i i i h 1  cil.lirniLiti\ el! dcnionstrate the nierits of its claim or defense (Meitizerich v Espusitu, 4 AD3d 399, 

ii ia tter of la\\,  tendering sufficient evidence to demonstrate tlie absence of any material 

4 party will not sustain its buiden by simply pointing to gaps in its opponent’s proof, but 
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1 i n k  tehtif’iecl that aiicr the accident the truck was towed to his shop and that he did not see any fluids 
le;,l\ing l’roiii tlic [i-iick. MI-. Link further testified that the braking system was never inspected after the 
:~c(~-icIcnt a i d  tha t  Iic did not liave a procedure i n  place for taking a vehicle out of service. He also stated 
tli‘it Ramp iit’\ er ,id\ iaed h im of an  inherent problem with the braking system, even though he believed 
thc. prohlciiic \\ i t h  the bi-al<ing system were unusual and believed the tnick was a “lemon”. Mr. Link 
fiiiti~cr testifcci tha t  he neker complained to Ramp about the braking system nor did he inform Ramp 
J b O L i t  the sul)~ccl  ~iccldenl. 

13ascti upon the foregoing, third-party defendant Ramp has met its prima facie burden of 
c‘.;tablisliing ts eiiti tlcment to judgment as a matter of law (Afvarez v Prospect Hosp., s i i p a ;  Wiizegrucf v 
Vcw khrk 1 hiv. V1~‘d. Ctr. , - , ~ i i p i ~ ~ ;  Zrickerriilnri v City of New York, siipr-a). Third-party defendant Ramp 
l i c i ~ ~  cleiiioiisti~atecl tha t  the brakes were functioning adequately for approximately two months prior to the 
coIli\ioii and immediately before the accident occurred. Notwithstanding the fact that Mr. Chapin stated 
tIiLlt !le “lost the 1-ii-ahes” and tried to pump the brakes as well as pulled the emergency brakes’ switch, all 
10 i o  ~ ~ a i i .  lie ;11co te~ti l ied that the brakes were operating properly on Friday, June 10, 2005, and that he 
liati applicct the brakes at least three times on the day of the accident without incident. Therefore, since 
t h i  i -d -pr ty  cic  ti’iidant Ramp has shown that the brakes were fully operational prior to the collision and 
t h a t  it hati nc‘t pcrf’ormed any work on the subject vehicle since April 14, 2005, it has satisfied its burden 
( Ti!jirizo v ~Vw-Hgts.  SL‘PV. Ctr., 15 AD3d 470, 790 NYS2d 486 [2005]; Bresfiit v Rij, 259 AD2d 458, 
0%‘) YJ‘S2d 0 1 J 1 SOC1]; CVilfiaiizs v Henry Iizrf. Cory., 240 AD2d 403, 658 NYS2d 117 119971). Thus, the 
h i - d e n  Im shiltcd to defendants Buiner Kiiig and Chapin to prove that there are triable issues of fact 
llic i-cby precluciiny ~iimmary judgment in favor third-party defendant Ramp. 

In i w p o n x .  ciefi-ndants Burner King and Chapin have failed to raise a triable issue of fact, 
d c ~ ~ i o ~ i s t i - a t i n ~  that R a m p  failed to adequately repair or warn defendants Burner King and Chapin that the 
hr: hcs \vt_‘i-c ticrccti\e (.\eo. Bresfin v Rij; szipiq Boyd v Seventh Ave. Sew. Stu., 235 NYLJ, Mar. 10, 
3000, a t  47 I ‘ < L i p  C’t. Bron\r County, Guzman, J.]). Mr. Link in his deposition testimony testified that lie 
did not recti', c‘ riiiy complaints from any of his installers or service mechanics regarding the subject 
L c l i i c l ~ s ’  brahcs prior to the accident nor did he ever complain to Ramp about the vehicles’ braking 
\y,tcm and fi~lIo\viiiy the accident, the braking system was never inspected. Mr. Link also testified that 
(juniig hi.; iii:,pecl ion of’thc subject vehicle after the accident lie did not see any fluids leaking from the 
lriiclx. I )efciidants h a c  c also failed to rcfute third-party defendant Ramp’s contention that it was informed 

C hapin hLi\ c no t  conic forward with sufficient evidence to establish that any purported defect in the 
1-x king systc 111 1% as tile causc of the subject accident or that third-party defendant Ramp failed to warn 
deli-iidant B L  mer King that there was a problem with the braking system on the subject vehicle prior to 
the ;icctdent’., oci‘ui-rence (Tufano v Nor-Hgts. Serv. Ctr., siipm; Boyd v Seventli Ave. Sew. Sta., szipra). 

ii-y I cpaii-s that were required on the subject vehicle. Thus, defendants Burner King and 

I $  ~~rtli,:rniorc. tliii-d-party defendant Ramp has also established its entitlement to judgement as a 
niattc‘r o f  lau ,igain~t the plaiiitiffs. Plaintiffi seek to rely upon tlie doctrine of res ipsa loquitur, wliich 
: i I l o \ ~  s t h r  aii inference of iiegligencc to be drawn regarding a defendant’s actions based upon the 
Iiappening ot ‘in chvent \\here the plaintiff call establish that the event is o f a  type wliich would not 
o i -d i i i ; i r i  1) ha:7pen in  the absence of someone’s negligence; was caused by an agent or iiistnimentality 
cuclusiL ely v, i t h i i i  the defendant’s control; ailid was not due to any voluntary action or contribution 011 the 
pla~ntiWs hcIi~ill’(hirrnhnt vSt. Frartcis Hosp., 89 NY2d 489, 655 NYS2d 844 [1997]; Derrizatossiarz v 
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,Vcw I i ~ r k  C’jg, Trccnsyortatioli Acitliority, 6’7 NY2d 2 19, 501 NYS2d 784 [ 19861; Prosser and Keetorz, 
Torts Q 3 0  at 24s-25 I ). Plaintiffs may not rely upon the doctrine of res ipsa loquitur as they have failed to 
cslablish tha  t l i i r d - p a ~ y  defendant Ramp had exclusive control over the subject vehicle and its braking 

c, tcm ‘it thc  ~iiiic o f  the accident (see, Deritmtossian v New York City Transportatiolz Authority, szipm; 
8rcdin v X i ] ,  $ i q w .  Cujfiero .. v Shore, 216 AD2d 265, 627 NYS2d 770 [1995]). Nor did third-party 
cle ’cnciant I<: nip O M  e plaintiffs a duty of cart‘ by virtue of its limited service contract with defendant 
13~1rtiei. King ($c ’c ’  Palka ~Servicerriaster Mgt Serv., 83 NY2d 579, 61 1 NYS2d 817 [1994]; Wnlker v 
Fiiw Tr., In(* . .  3 i  AD3d 452, 825 NYS2d 526 [2007]; Espirial v Melville Snow Contr., 283 AD2d 546, 
’2 1 \\r.S2ti X0-3 I200 11). Additionally, plaintiffs have failed to demolistrate that third-party defendant 
liamp pcrfor iicd anq of the aforementioned repairs on the subject vehicle in a negligent manner, resulting 

<;iti$tiiio v Moll~rriatic Cory., 202 AD2d 161, 608 NYS2d 179 [ 19941). 
. injuriej (C’ergara v Tides Corzstr. Cory.280 AD2d 665, 721 NYS2d 103 [2001]; 

Iccc) t l i i i g l ~ .  third-party defendant Rmip’s motion for summary judgment is granted. The action 
I <  ‘el e1 cci 311 1 h i l l  continue ngainst the rem;uniiig defendants. 

1 hlcc i 
~~ 3cg - 1 0  - - __ 2007 - __ 

- I I N A L  DISPOSITION X NON-FI 

[* 5 ]


