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Upon the foregoing papers, it is ordored t ha t  this inotion 
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Index No. 1 14522/05 
Pctitioners, 

-against- 

BKN INTERNATIONAL AG, 

Petitioricr nioves pursuant to CPLR 4403 for an order confirming he rcport of the Special 

Referee dated Octobcr 1, 2007. Rcspoiidciit cross-moves for an order rejecting tlic Rcfcrcc’s 

Rcport. 

Background 

This is a proceeding brought pursuant to CPLR 9 s  5201 and 5227 against Respondent 

BKN htcniational AG (BKNIAG) for the turnover o f a  dcbt. The salient facts in this matter are 

sct out in prior decisions of the court and will only be discussed as is relevant to the iiistniit 

motion. 

111 April 2004, Petitioncrs obtained a $24 million judgment against Durham Capital 

Holdings, lnc. (“L)urhan-i”) for breach o l  various licensing agreements. The judgemcnl has not 

bccn paid and 1)urham is 110 longer a n  activc busincss. 

Durham transferred its asscts and EKNlAG, a German company operated by Allen 

Bohbot (“Bohhot”), who also ccoiitrols Durham, entered jiito an agreement with Durliam. 

T’iirwmt to the agrceiiient, I3I<.NIA(1; piui1iist.d lo pay Lhiraliaiii f;‘ I ,  545,000 j t i  cxchany /’or 
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Durham assuming certain Iiabilitics of BKNIAG to third pal-ties. 

debt to Dur-liani. Thcrefore, l’etitioiicrs sought to cxccute on this dcbt as partial satisfxtion of 

the judgment. They were unsuccessfid and later brought this turnover action. 

BKNLAG iiever repaid this 

hi a decision and ordcr dated March 14, 2006, this court entered judgilzcnt against 

BKNPAG i n  the fu l l  amount of the cicbt. Thereafkr, by decision aiid order datcd April 5 ,  2007, 

tlic Appellate Division rcvcrsed this court. It held that “the petition established the existeiicc of 

a debt owed by respondcnt to the judgiiicnt debtor” (Adclcrids v R K N  fiztcnzutioncrl AG, 39 AD3d 

254, 255 [ 1st Dept 20071). Ilowever, the court stated there was a factual issuc as to tlie amount 

oftl ie debt that BKNIAG owed to Durham, if any, as of the dale thc proceeding was comnicnced 

and clirccted a “l‘act-finding hearing” on this issuc. By order dated April I I; ,  2007, this Coiii-1 

rcferred the issue of whether BKNIAG repaid thc debt to a Spccial Refcree to hear and report. 

The hearing was licld on June 26 and 27, 3007. The rcfcree issued a comprchcnsive 

decision which recommended that tlic full ariiount of the dcbt be paid to the Petitioners. 

Spcciiically, the rekree stated, “upon review of tlic credible testimony of the witncsscs, I find 

and report that the petitioners have demonstrated the existence of a debt aiid that the respondent 

has not demonstrated its bui-den that thc dcbt was repaid before tlic commenccment of the 

procecding” (IVotIw of’Mofion, Exhihit A L I ~  3 7). 

Thc I’etitioner iiioves to confirm tlie report in its entircty. ‘The Respondent cross-moves 

to reject the report. The Iiespondciit argires the Special Rcfcrce inipropcrly shiltied thc burden 01‘ 

proof to it and that his finding goes against the weight of tlic evidence. 
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Di scii s si0 n 

Fii-st, the Respondent has waivcd its objection to thc rcfcree’s imposition of the burden of 

proofupon it. A party must ob-jcct to a Special Rcfci-cc’s ruling at a hearing, or the objcctioii 

will be waivcd (I.vaac.son v K q w ,  84 AD2d 868, 860 [3rd Dcpt I98 I]); (SW also Shen v ,S ’ /1uz  2 1 

hD3d 1078, 1079 [211d ncpt  2005l). Respondent does not disputc that BKNIAG at no time 

waived the oljection. To the contrary BKNIAC; acccpted the ruling and procecdcd on this basis. 

BKNIAC; also does not dispute that it did riot ohject in its post-hcaring brief either. The f..ailurc 

to object at any time prior to this motion to confirm will deem the olJjection waived. 

Furthermore, even liad the ohjeclion not been waived, tlic Special Referee properly 

imposed tlic burden olproof upon the Respondents as to the amount of debt owed Lhrhaiii. Tlic 

Appellate Divisioii recognizcd the l’etitioncr successfully established the existence of a debt in  

200 1 through tlic production of thc 200 1 Annual Rcport of BKNIAG (Addaidc v R K N  

Inlrmationd , 39, AD3d 254, 255 Llst Dcpt 20071). The court then went on to hold the 

I<espondent created an issuc of fact as to tlic amount of the debt , if any reiiiaincd, at the time this 

action was commenccd (Id.) This issuc r-cquired a furlher hearing as directed by the Appellate 

Di vis j on . 

Tlic Special Referec properly acknowledged in his decision that lhere were limited issucs 

of fact to be addrcsscd and he also properly recognizcd that these issucs were raiscd by the 

Rcspondnnt B K N I A G  in its defciisc (Noticic ~1/’MOli0/7. Exhihit A ,  p 22). Having rccogiiizcd that 

prior procccdings held the Petitioner met its burdcii there was debt owcd, he then placed thc 

hurdeii upon Rcspondent to support its defense that it was not owed at the time tht: proceeding 

was coniiiici~ccd and if so, the amount, which was owcd. 
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As Kcspondent correctly points out, in a turnovcr proceeding, a party claiming the right to 

funds in thc possession of a non party bcars the burden of provirig tlic cxistcnce of debt and its 

rights to paynicnt (SLY Mid11 v Ardia 1n.s. Ch., l ~ d . ~  246 hD2d 4 I3 [ 1 st Dcpt 199H]). This has 

been donc by the Pelitioner (Adclaidc v BKN 1r.itcr-iintionaZ , 39, AD3d 254, 255 11 st Lkpt 

2 0 0 71). 

Next, tlic Appellate Division found thc Respondent adequately raised a defense as to the 

tiinc wlicii tlic debt was owed and tlic amount (Id.) Payment is an affirmativc defense and ;I party 

bcars thc burdcii or  demonstrating its own af‘finiiative defense(S‘m OZk-o v C’ilihunk, N.A., 

Ad3d [ I st Dept 2007])( “In this action to recover the principal sum plus intcrest on a 

certificate of deposit, plaiiitiPP presented evidcncc of the certificate oP deposit, thus shifting tlic 

burdcn to dcfcndant bank to establish the dcfensc of payment, and based on the evidence bcforc 

it tlic juiy fairly concluded the burden had not bccri nict.”) 

The court also notcs that the information required to cstablish payniciit of thc debt was 

solely within the possession and control of BKNIAG. BKNIAG did not provide this infomiation. 

Rathcr tlic Spccial RePeree acknowlcdgcd thc failure to produce the relevant documents upon 

which witness testimony was based or to introduce theiii into evidcnce dcspitc thcir ready 

availability (Not ice  Uff’Motion, ,Exhihi/ A at 2, n. 2). 

The Respondents rcmaining arguments ask this court to review the Special Refcrcc’s 

determinations of crcdibjlity. “It is well-settled that the Report of a Special Referee shall bc 

confiriiicd wlicnever the iindings coiitaiiicd therein are supported hy thc rccord and the Special 

Rcfcrcc has clearly dcfiiied the issucs and rcsolved rnatters of credibility siiicc the Spccial 

Rcfcim is in tlic bcsl position to detcrminc tlic issues presented (Nrrgcr 1’ I’u/iltdi.s, 338 AI12ci 
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135 11 st Dcpt 1997). 

The Special Rcfcrce found that the testimony of two witncsscs regarding two paynenis 

by BKNLAG and their assertion they were done to pay down the debt, not credible (Notice of’ 

Mritioii, Exhihit A at 24). Tlic Special Rcferee clearly points out his support in the record for this 

conclusion and rc-emphasizes the lack of knowledge of these witnesses, tlic incredibility of thcir 

testimony, their contradictions, as wcll as their apparent “guessing” or “surmising” of thcir 

claims (Id.) l h i s  court will riot stcp into the place ofthe Special Referee who was in the best 

position to assess tlic crcdibility of tlicsc witnesses. Having failed to produce relevant 

documcntation, despite its availability, to support its witness’ testimony, the Respondents chose 

to rely solely on this tcstimony and its crcdihility. Aware olthe deference given to a Special 

Rcfcrcc’s dctcrni ination of credibility, they cannot now come to the court and complain of the 

Special lieferee’s dctcriiiinations. 

The court also re-jects tlic Rcspondcnts asscrtions that the Special Rcfcrec placed 

improper focus on Generally Accepted Accounting Principals (“GAAP”) whcn addrcssiiig tlic 

witness testimony alleging BKNIAG wrotc off tlic rcinaiiiiiig debt in 2003 as uncollcctible. 

Respondent argucs thc Spccial Rcfcrcc improperly placed the burden of whether there was a 

deviation from GAAP principals on BKNIAG. 

It is clear fr-om the decision, the Special Iieferce did not improperly consider G A A P  whcn 

re-jccting tlic tcstiiiioiiy as to whctbci- tlncre was such ;I write off. Again, the court notes the 

Spccial Rcfcrcc had to rely only upon the testimony of the witncsses; much of tlic supporting 

docunieiitatioii was not provided. Indeed, the Special Rcfcrce, when assessing tlic credibility 01‘ 

the witness testimony, suppoitcd his finding that there had been no set oUby  acknowledging 111:. 
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witness’s ow17 testiinoiiy that to have done so would havc violated GAAP principals (Nolicc of‘ 

Motion, Exhibit A at 29). The Special Rcferce also noted the assertion was not supported by tlic 

2003 Auditcd report. Thc rcfcree made his finding that tlicre was 1-10 sct off and supported it by 

iiotjng the rcst of Ihc witiiess testimony was not credible, inconsistcnt with GAAP as tcstified to 

by the witness, and unsupported by any document ([if.) For this reason, the Rcspondcnts’ 

arg urn en t i s u n ava i ling . 

The court is not compelled by the Resporidcnts remaining arguments. 

Conclusion 

‘t’hcrefore, bascd on thc foregoing, it is hercby 

ORDERED thc motion to coiitirm the report o f  thc Spccinl Ikferce is granted and thc 

cross motion to reject the report is denied. 

This shall constitutc thc Order and Decision of thc Court. 

Settlc Order. 

Dated: Dcceni ber 7, 2007 
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