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ANNED ON I211812007 

I 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 
CAROL EDMEAD 

PRESENT: , .* * -4 J.S.C. 
Justice ~ 

MOTION SEQ. NO. 

PART 35 

The following papers, numbered 1 to were read on thtgdmotion tolfor 
) 

I PAPERS NUMBERED 

I Notice of Motion/ Order to Show Cauae - 

Answering Affidavlts - Exhlblts 

Replylng Affidavits 

Cross-Motion: 0 Yes + 'No ' 'i 

Upon the foregoing papers, It ia ordered that this motion . 
1 

ie within motion is decided in accordance with the annexed Memorandum Decision. It is 
:reby . .  . .  

ORDERED and ADJUDGED that the determination of the New York State Liquor 
uthority in the instant matter, is coniirmed insofar as reviewed, the petition is denied, and the 
oceeding is dismissed on the merits, without costs; and it is firther 

ORDERED that counsel for the New York State Liquor Authority shall serve a copy of 
9 Order with notice of entry within t%enty.(20) days of entry on cornsel for petitioner. 

- Dated: L O '  - ; 
J. S. C. 

I JAC, d 
Check one: I FINAL DISPOSITION E NON-FINAL DISPOSITION ' 

Check i f  aDDropriate: 'a DO NOT POST l l  R F F F R ~ I U ~ F  I 
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I I 

SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: PART 35 

In the Matter of the Application of 
ORCHARD STREET ASSOCIATES LLC 

Index No. 1161 11/07 
Petitioner, I ~ DECISION/ORDER 

For a Review Pursuant to Article 78 of the 
Civil Practice Law and Rules 

-against- 

NEW YORK STATE LIQUOR 

‘ I  Respondent. 

I 
I 

EDMEAD, J.S.C. 

I 

~ 

Petitioner Orchard Street Associates LLC (“petitioner”)i mpves (1) for an order of 

cancellation of the On Premise Liquor License of Orchard Strekt bsociates LLC, by respondent 
1 1  

the New York State Liquor Authority (“respondent” or the for the premises at 

200A Orchard Street, New York, New York 10002 (the “subjeqt Ipremises”); and for and order 
I 1  

I 
‘ I  

Petitioner’s Contentions I 

Petitioner is licensed by respondent and operates a tavedp +t the subject premises. 

(2) directing respondent to reopen the matter for a hearing. 

~‘ 
e 

I 

Petitioner failed to appear at a disciplhaty hearing involving cdar es brought by respondent 

against petitioner. Petitioner never received a copy ofthose ch&@s as they were sent to the 

subject premises while an entity named 200 Proof LLC was in 

Respondent was aware that petitioner’s license was in sb$eqing, yet notice was still 

sent to the subject premises which petitioner did not occupy. Rkspondent was aware that 
I 
1 

‘ I  

! I  
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petitioner was not occupying the subject premises 88 

200 Proof LLC on February 7,2007, and respondent 

Temporary Permit to 200 Proof LLC fiom May to 

the Temporary Permit is evidence of the fact that 

a Temporary Permit to 

extensions of the 

continued renewal of 

that petitioner was 

not at the subject premises where notice was sent. 

Petitioner never received a copy of the charges as they ere sent to the subject premises 

while 200 Proof LLC was in occupancy. Petitioner was never raperly served with the Notice of 

pleading and hearing dated August 29,2007. Petitioner has a1 W '  ays appeared in all other matters 

1~ 
before respondent in all prior matters. I 

Also, the underlying charges were dismissed in Crimin '1 ourt. And, the affidavit 

supplied on the Summons and Complaint filed by the Police 0 ider, even if taken as true, does 

not establish a violation of section 65 of the Alcoholic Beveragp control Law. The supporting 

affidavit does not establish that petitioner or any employee of the establishment was witnessed 

serving alcoholic beverages to anyone. 

Liquor License would reduce the value of the business to no .;- g. This would result in a severe 

t' 
'~ 

~ 

Petitioner's business is worth several thousands' of doll , and the loss of the On Premise 

financial loss to the petitioner. 

Respondent has reopened other matters in the past unde similar circumstances, including 
t l  

most recently in the matter of AWSLA v 199 Bowery Rest Grou LLC, Case #03519-2007, on 

August 3 1 , 2007. 
4 

Petitioner requested reconsideration of the matter, and said request was denied. 

-2- 
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Respondent's Opposition 

On or about November, 1996, respondent issued a lice se to petitioner, for on-premises 
1 
11 

sales and consumption of alcoholic beverages, for the subject drepises. Said license has been 
I 

renewed subsequently. '~ 

The police referral reports served as a valid basis for c es to be brought against har g 
petitioner. The Police Action report dated 04/14/06, concernin qn incident on April 2,2006, b 

I 

states, in part: ~1 

"At TPO [time and place of occurrence] above named 
premises did allow 15-20 patrons to dance on rear 

who is owner of 
of premises without 

valid cabaret license, Summons issued 422495529-5" 

The Police Action report dated 3/10/06, states, in part: 1 
I 

"While traveling N/B [northbound] on Orchard-betwee4 Sfanton & E. Houston, 
Mr. Michael Drury [the president of petitioner Orchard B t y t  Associates LLC] 
approached & described himself BS the owner of the 0ro)hyd Bar. He stated he 
had a intox, disorderly patron who needed medical atte tign. He stated she was 
out of control, taking her clothes off & attempting to ha t e sex with men in the bar. 
When patrons & security interceded she attempted to bile them. Upon checking 
aidcds [sic] i.d., it was revealed she was only nineteen id] years old. One 
summons was issued for serving alcohol to a minor & 

By notice of pleading dated July 26,2007, respondent c 

' 
~, 

was taken to B.I. 
[Beth Israel] Hospital" 

I 

revocation 

proceedings against petitioner for the following offenses: (1) a Tale to an under-aged person on 

March 10,2006 in violation of Section 65(1) of the ABC Law; 12, failure to conduct adequate 

supervision over the business on March 10,2006 in violation o 36.l(f) and 54.2 of the 

ABC Law [9 NYCRR 48.2 and 53.l(f); (3) sale to an intoxicatdd person on March 10,2006 in 

violation of Section 65(2) of the ABC Law; and (4) failure to c i q o m  with local regulation 

involving cabaret activity on April 2,2006 in violation of Rule4 36.l(f) and 54.3 of the ABC 

1 ,  

I 

-3 - I 
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Law [9 NYCRR 48.3 and S3.l(f)]. I 
Copies of the notice of pleading were sent to the subjack premises by both certified and 

‘ I  
ordinary mail. A copy was also sent to petitioner’s principal, yqhael  Drury, at his home address 

of record, 554 West 50’ Street, Apt. 4E, New York, New Yorlc 14019. Respondent was never 

notified of alternative mailing addresses for petitioner. 

I 
I 

1 1  

’ I  i I 

The notice of pleading set forth August 29,2007 aa the a e by which petitioner was 

required to enter a plea. Petitioner never entered a plea, despit being properly served. Said 

failure constituted a plea of ‘ N o  Contest.” 

d t  
e l  I I 

e ‘  I 1  

In accordance with standard procedure, a report was pr pyed for the members of 

respondent Authority, documenting the nature of the offenses ell as the licensing history at 

the premises. Petitioner’s request for reopening of the default + considered at a meeting on 

September 19,2007, and said request was denied. Also, the m m ers of the Authority sustained 

the charges and imposed a penalty of license cancellation, $1 ,O 0 pond forfeiture, plus a $10,000 

W 

‘,“ 
I 

civil penalty. I 

Petitioner then requested reconsideration of etermination. Upon receipt of 

of Counsel in Albany. Said said request, a memorandum was prepared by 
I 

1 1  

memorandum, dated October 29,2007, states in part as follow$: 
I 

The licensee requests the matter be reopened and the lic/snsee be permitted to 
defend on the merits, stating that the liccnsee did not 
of Pleading and that the Authority knew that the 
at the premises since a temporary retail permit 
premises prior to the mailing of the Notice of 
address for the licensee had expired prior to 
argues that since the landlord’s mailing 
Authority’s charges were somehow 
Counsel notes that Authority 

a copy of the Notice 
no longer operating 

entity at the 

I 
I 

-4- I 
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forwarding address expired - as well as a returned first 
September 19,2007 Full Board determination that had 
Counsel further notes that Authority records do not 

s mailing of the 
sent to the premises. 

agency having 
received a request from the licensee to forward mail to )I qfferent address than the 
one on file with the Authority with the application. l 

I 1  1 1  
P c c o m  nf coll I 

As it is the licensee’s responsibility to inform the Auth 
mailing address information, and since the Authority 
service vis-a-vis the licensee, there is no 
fiom the misaddressed landlord 
denial of Licensee’s request 

1 1  
I 

nsel 

of any change in 
its rules regarding 
to the licensee 

C h a i r m  s detmnat ion 9 
I 

“Request for reconsideration Denied.” I 

In imposing the measure of penalty involved, the of the Authority duly 

considered and appraised the nature and gravity of the violatioi involved, as well 89 the history at 

the subject premises. Said history sustained violations at the q h j h  premises as discussed 

above. , I  

f i  
i ‘  

I 

The respondent’s determination was an act within its di crktion pursuant to Sections 2, 

17, 1 12 and 1 18 of the Alcoholic Beverage Control Law. And,  in light of the sordid history of 

trouble at the subject premises, the penalty was clearly not so d sproportionate to the 

circumstances so as to shock one’s sense of fairness. 
I 

‘ I  

Analvsig 

CPLR 7803 states that the court review of a determinat on of an agency, such as the New i 
York State Liquor Authority, consists of whether the determina/iob was made in violation of 

lawful procedure, was affected by an error of law or was arbitrm and capricious or an abuse of 

discretion, including abuse of discretion as to the measure or mqde of penalty imposed. CPLR 

‘ I  

I ‘  
I 

1 , -5- 
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7803(3) (see Windsor Place C o p  v Nav York State DHCR, 141 4.D.2d 279 [ 1'' Dept.19901; 

Maze1 vDHCR, 138 A.D.2d 600 [l" Dept.19881; BambeckvD H CR, 129 A.D.2d 51 [la* 

Dept.19871, Zv. den. 70 N.Y.2d 615 [ 19881 ). An action is ubi& and capricious, or an abuse of 

discretion, when the action is taken "without sound basis in rea6op and ... without regard to the 

facts." Matter of Pell v Board of Education, 34 N.Y.2d 222,23 i (1974). Rationality is the key in 

1 1  

I 1  
I /  

determining whether an action is arbitrary and capricious or an lab se of discretion. Matter of 

Pell v Board ofEducution, 34 N.Y.2d, at 23 1. The court's funclidn is completed on fmding that a 

rational basis supports the New York State Liquor Authority's determination (see Howard v 

p 
1 ;  

I 1  

Wyman, 28 N.Y.2d 434 [1971] ). Where the agency's interpretatio is founded on a rational basis, 

that interpretation should be affirmed even if the court m i a t  h vq come to a different conclusion 

(see Mid-State Management Corp. v New York Ci@ Conciliatiq II and Appeals Board, 1 12 

A.D.2d 72 [lgt Dept.], d f d  66 N.Y.2d 1032 [1985] ). I 
1 1  

Pell v Board of Ed. of Union Free School Dist. No ...., 3f6 ,@,Y.S.2d 833 
I 

N.Y. 1974, is instructive on the basic standard of Article 78 rev)ew: 

In article 78 proceedings the doctrine is well settled, 
Division nor the Court of Appeals has power to 

nleither the Appellate 
determination of an 

administrative tribunal on a question of fact; the courts Qave no right to review the 
facts generally as to weight of evidence, beyond seeing 90 it that there is 
substantial evidence. (Cohen and Karger, Powers of the VTw York Court of 
Appeals, s 108, p. 460; 1 N.Y.Jur., Administrative Law,'ss 177, 185; see Matter of 
Halloran v. Kirwan, 28 N.Y .2d 689,690,320 N.Y.S.2d 742,743,269 N.E.2d 403 
(dissenting opn. of Breitel, J,)). The approach is tho sarqk when the issue concerns 

or the action 
the exercise of discretion by the administrative tribunals1 
interfere unless there is no rational basis for the exercise/ 

e courts cannot 

complained of is arbitrary and capricious. (Cohen and @rjijer, Powers of the New 
York Court of Appeals, pp. 460-461; see, also, 8 Wems(tep-Korn-Miller, 
N.Y.Civ.Prac., par. 7803.04 Et seq.; 1 N.Y.Jur., Adminibtrptive Law, ss 177, 184; 
Matter of Colton v. Berman, 21 N.Y.2d 322,329,287 d.v.S.2d 647,650-651, 

I 
I 234 N.E.2d 679,681--682). 
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Pell 

On judicial review of an agency action under CPLR Article 78, the courts must uphold ‘~ 
the agency’s exercise of discretion unless it has “no rational b is” or the action is “arbitrary and 

I I  

capricious.” Pell v Board of Ed. Union Free School District, 314 v 2 d  222,230-3 1,356 NYS2d 

86 
I 

833, 839 (1974) “The arbitrary and capricious test chiefly ‘rela{es, to whether a particular action 

should have been taken or is justified . . . and whether the adm ’ Qtrative action is without 

foundation in fact.’ Arbitrary action is without sound basis in k y o n  and is generally taken 

I 

Y l l  

without regard to the facts.” 34 NY2d at 23 1,356 NYS2d at 8$9 See also Jackson v New York 

State Urbnn Dev C o p ,  67 NY2d 400,417,503 NYS2d 298,305 (1986) (on review of agency 

action under CPLR Article 78, the courts may not “second guess the agency’s choice, which can 

be annulled only if arbitrary, capricious or unsupported by sub&ntial evidence”). 

Moreover, where, 89 here, the agency’s determination ir/volves factual evaluation within 

an area of the agency’s expertise and is amply supported by the~record, the detemination must be 

accorded great weight and judicial deference. See Flacke v On4ndaga Landpll Systems, Inc., 69 

NY2d 355,363,514 NYS2d 689,693 (1987). Courts are rqui/d to “resolv~ [any] reasonable 

doubts in favor of the administrative findings and decisions” ofithe responsible agency. Town of 

Henrietta v Department of Envtl. Conservation, 76 A.D.2d 2151 224,430 NYS2d 440,448 (4’ 
1 ,  
I 
I 

Dep’t 1980). See also Jackson, 67 NY2d at 417,503 NYS2d ad ; Ciw of Rome v 

Department of Health Dept., 65 A.D.2d 220,225,441 NYS2d Q1,64 (4’ Dep’t 1978), lv. To 
I 

app. denied, 46 NY2d 7 13,4 16 NYS2d 1027 (1 979). 1 
And, “Where evidence conflicts, issues of credibility ar i  the province of an 

administrative hearing officer, since ‘the decisions by an Admir$strative Hearing Officer to credit 
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confirmed. 

With respect to the issue of notice, is a fimdamental prihciple that notice must be 

reasonably calculated, under all the circumstances, to apprise dterested parties of the pendency 

of the action and afford them an opportunity to present their objections (Mullme v Central 

Hunover Bank h b t  Co., 339 U.S. 306,314,70 S.Ct. 652,94 &.Ed. 865 [1950]; see also 

Kennedy v.Mussafa, 100 N.Y.2d 1,9,759 N.Y.S.2d 429,789 .E.2d 607 [2003] ). 
I 1  

rj 
0 I 

It is clear that service by mail is complete upon deposit f a  properly stamped and 

addressed letter in a depository under the exclusive care and cu tody of the United States Post 

Office (CPLR 2103, subd [b], par 2; subd [c]); this service is cc/rnplete regardless of delivery to 

s 
1 ,  

or receipt by the claimant (see A. & E. Sen. Sta. v State of New York, 50 AD2d 973, mot for Iv to 

app den 39 NY2d 709). 
1 
I 

i 
Tho instant facts present a case for a finding that the notice procedure employed by the 

Authority satisfied due process. Here, the Authority mailed noti es to petitioner by certified mail 

and first class regular mail. Also, notice was mailed to the ad&ss of petitioner's principal, 
1 

Michael Drury. As petitioner's principal, Michael Drury bore t$e responsibility of updating his 

address and the mailing address for petitioner. Petitioner's fail e to fulfill this duty does not 

render the Authority's procedures for mailing jurisdictionally firm as the Authority attempted 
": 
'1 

[* 9 ]



notice through both certified and first class mailings. 

!2u&&!n 

Based on the foregoing, it is heroby 

ORDERED and ADJUDGED that the determination o the New York State Liquor e 
Authority in the instant matter, is confirmed insofar as 

proceeding is dismissed on the merits, without costs; 

petition is denied, and the 

ORDERED that counsel for the New York shall serve a copy of 

the Order with notice of entry within twenty (20) days of entry on counsel for petitioner. 

This constitutes the decision and order of this court. 
~ , 

Dated: December 13,2007 
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