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SUPREME COURT OF THE STATE OF NE YORK - NEW YORK COUNTY u/ 
PRESENT: - HELEN E. FREEDMAN / 

Judice 
PART 39 

/ 

MOTION DATE - v- 

MOTION SEQ. NO. 002-- 
PRISM VENTURE PARTNERS, et al. 

Def enda 11 t s . MOTION CAL. NO. 

--- The following papers, numbered 1 to  were read on this motion to/for 

Notice of Motion/ Ordor to  Show Causa - Affidavits - Exhibits ... 

Answering Affidavits - Exhibits 

Replying Affidavits 

- _ _  ------ 

-- - ---- - ---- ----_ 

Cross-Motion: Yes '/No 

PAPERS NUMBERED 

- 
--- I 

Upon the foregoing papers, it is ordered that this motion is decided in 
accordance with accompanying memorandum decision. 

Dated: January 19,2007 ---- 
Helen E. Freedman, J.S.C. 

Check one: F I N A L D I s PO s ITI o N /N o N -FI N A L D I s PO s ITI o N 

Check if appropriate: DO NOT POST 
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SIJPRGME COURT OF TIIE STA'I'E OF NEW YORE; 
COUN'I'Y OF NEW YORK: PART 3 3  

- X  I _ - - _ _ - - _ _ - - . . _ _ _ _ _ _  

RUTH KASSOVER, as C : C ) - e X e c U t o r  O f  
TIIE ES'TATE OF NATHAN KASSOVER, arid 
PH 1.LIE) KASSOVER, i 11 his i r idividual  
Ca pac i t y , 

Index No. 602464/%005 

P1 a i nt i f f s , 

-against . -  

PRISM VENTURE PARTNERS, LLC, PVP-GCC 
HOLDINGCC I1 , LJ.,C' , THE GAKDEN CITY 
COMPANY, iNC'., R-LCHARD SAHELLR, ROSALIE 
ERICKSON, in her- individual capac1t.y 
and iis personiil r c p ~  ~ s e r - i t a t  ~ V C  of 'THE 

LULU KASSOVEK, HARRl E'l"I 'F: I(. BAIMK , LLC , 
MOK'l'ON KASSOVER, HAHRTETTE K. BATME and 
MORTON KASSOVGR as executors of THE 
ESTATE OF SAMUEL KASSOVEH, SLOBOUIEN 

c, T BS ON, 

MTATE OF MAX KA:S;SOVER, H I  CHARD BAIME, 

FAMILY PARTNERSHIP, LE' and R. F'EYTON 

ncferidantr;  . 

' -x _ _ _ _  - _ _ _ -  - . _ -  _ - -  

HELEN E. FREEDMAN, J. : 

In t .h i s  ac:t.ion, p l a i n t i f f s  assert that t h e y  

p a r t i c u l a r i  t.y, ~ m t 3  OII t.he grounds of c o l l a t e r a l  e s toppe l  arid i;ick 

of star-idiriq (CPT,H 3211 [a] [ll , [5] arid [7] arid CPLR 3016 Ib1) 

'. 
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THE COMPLAINT/BAC?KGROUND 

T h i s  action i s  p a r t  of a decadfs- long d i s p u t e  among merrhcl-s 

of the Kassover fami ly  over t.lie yovernarlce and f i n a n c e s  of 

closely-1iel.d m a l  esLatc i .nterest .s  , l ' he  fol 1.owi.ng fact .s  ai-e 

t a k e n  from t.he ci:)riipl.airit I t.he r'elcvanL t r a n s a c t  iorial docurllent :; 

arid j u d i c i a l  r-ecord:; ar-iricxed t o  the a f f i d a v i t s  of the  p a r t  i c s .  

'rhe baclcyr-ound o f  t l h j  s case h a s  been set. Eoi-th i n  rlurnei-ou:; s ta t .e  

a r i d  i e d e r a l  c!our't: d e c i s i o n s  I atid wil 1 be repeat-ed her-c on ly  d:; 

necessary. 

P l a i n t i f f  Ruth Kassover ( " R u t . h " )  i s  co-execut.or of t.he 

Estat .e of Nathan Ka:;so.ver (the "Es t : a t e l ' )  I which owried 

appi-oxirnat-cly 19% of t h e  out-staridiny s h a r e s  of T h e  Garden Cil-y 

Company ( "Gar-d-ti C i t y "  1 when i r i  200% it was a r y i i i r e d  by 

arid rncr-gt?d ir1t.o deferldant P V P - G ( X  Holclirlgco 11, LLC ( "PVI-'" ) . 

P h i l i p  Kci~sc)ver ( " P h i l i p " )  owned appyoxirnately 2.5% of Gardew 

Ci , t .y ' s  pr-e-merger- shares. I S o w e v c r ,  Philip dir-rtct1,y or indirectly 

c!orit.r-olled 22%. of  G a r d e n  City's stoc: l<,  includir iy  those sha~-(:>.s 

he1 d by t.he Est:.at.i., ;.ind ac:t.ed a s  t h p  cornpziny s & f,icto ch ief  

exec:uI: i v e  officer beginning in 1396. 

L a w r e n c e  K a s s o v ~ r  ( "1,awreric:e" ) (now deceased) wa:; a 5. 66% 

shareholder of Garden CiLy w h o  filed f o r  Chapter: 11. pmt.ect . ion in 

1330 . Uon:l:ccii.ient.ly, i-nc'lrly of the transact. ions arriong the p a r - t - l e s ,  

i l l C l  Lldl.Iig L hc r n € ! q ( ? i - ,  ]lave been supervi sed hy t hc [ J r i i  t ed S t.dt 
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Bankrupt-cy Court. f o r  the  Southern D i s t r i c t  of N e w  York. 

Defendant- H .  Peyt.on Gibson w a s  the  Chapter 11 Trus tee  f o r  

Lawrence, arid i s  the T r u s t e e  of t.he L iqu ida t ion  Trust which 

suc!cec?ded to owner-ship o f  Lawrence’ s G a r d e n  C i t y  shar-es  . 

Ilcfendant R i c h a r d  S a b e l l a  (”Sabclla“) i s  t h e  principal owner 

of deferidant. E’i-isin Verlture Partners , L L C  ( l l P r - i s m l l  ) . P r i s m  fc)i.rtwd 

E’VP f o r  t.he piiL’pus? uf acqu i r ing  and mer-ying wi tl-1 Garden Ci t.y . 

P i - i o r  t o  the r ~ i e i + q ~ r /  Garden C i t y ’ s  d i r e c t o r s  were deferidariL:; 

R o s d 1 . i ~  E r i . c k s o n ,  Ric:hard I3ai.me arid L u l u  Kassover ( t h e  “Hoard 

D e f e n d a n t s  I’ ) . 3’he R o a r - d  Defendants arid defent3ant.s Har r i e t  t.c K .  

R a i m e  , L l l C  , Mui-t.on K,:issover and Slobodi.c!n Family P a r t n e r s h i p ,  L1 ,r) 

were shareholders o f  Garden City p r i o r  t o  its merger i r i  eithci- 

t.lieir- ir-iclivi.dua1 and/or representative capaui t i e s  . 

l’lie t.ernw o€ thc merger were se t  for t - l i  i n  a proposed 

A g r e e m e n t  arld E ’ l m  of Merger ( t h e  “Merger- Agr-eemerit ” ) dat ed Ju 1 y 

1 E;, 2002 . Gar-den City’s shar-eholders  approved the r-nergcr- o r i  L_Suly 

26, 2002 , although P l l j  1 i p  voted ayairist. i t . .  On J11ly 2 3 ,  2002, 

a f t e r -  ;A liearing, t.hc> ineryer was approved by o r d e r  of tlie 

bcirikriipt.(:y c :o ,u r t  (tile “Merger Order” ) . r i h i l i p ’ s  appeals (:)f t h c  

Merger Order to E l i ?  Di st.r-i ct: C o u r ’ t  a~id thc Sc?cond C o u r t  of 

A p p e a l : ;  w e r e  denied (=e, Kassover- v Gihson, 2 0 0 3  WL 212223111 

[SIINY 201131 ; Kas:;over’ v Gibson, 20114 WL 693410 [ 2 d  C i r  2004]) . 
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The Merger Aqr-eerrient provided that P r i s m  wou1.d pay  $ 2 ,  000 

per share  t o  t h e  C , ~ ? r d e n  C i t y  sliar-eho1der.s ( the  "Merger 

Considerat. ior-1" ) . As a cond i t ion  pr-ecedent t o  payment: , t.li,e Mcr-qjer 

Ay I-E! e m e r i  t re qu i 1-c d t kid t. e LAC h s ha I-c 11 o 1 de I- s a t i s f y any out. s t. and i ng 

inonet ~ i r y  obligat. i c ) I i s  t o  Gdr-der-i Ci ty . T h e  Merger Agreement 

provided f o r  rlddit. i . o r i a 1  consider-at  ri on ( t h e  "Assiynnnent. 

Cons idera t ion")  of $525 per- share cont.ingent. upon d e l i v e r y  of xi 

assignment of clairrls under- a 1 9 7 6  Shareholders  Agreernent ( t he  

"1976 Shareholders Agreement" ) . 

The M e  rcje 1- Ay 1 . ~  cmen t. des igna t, ed Gibs oil a s D li 9 burs i ng Ay e11 t 

f o r  th? fund:; t o  he d i s t r i b u t e d  thereunder. A f t e r  in; t i a l l y  

r e f u s i n g  t o  pay t l ic  p l ; i i n t i f f s ,  Gibson d i s t r i b u t - e d  $ 8 7 9 ,  6 3 0  ( $ 3 2 2  

pe r  shar-e for 2 7 2 8  s h a r e s )  t o  the Nat.1ian Kassovex E s t . a t e ' ,  and 

$51 , 490 ($169 per  s l ia r -F :  for- 3 6 3  shares) to P h i l i p .  

Plaintiffs c'ommeiiced t h 3  s act.; OII i n  IJIlly 2005. 'rhe 

complaint a l l e y e s ,  iiit.el- c i l i a  , L l - i a t .  p l a i n t i f f s  have not  bc-eri p a i d  

the i i -  full cnt i t lcmerl t  under- t.he Merger Agreement. Spec: i f ical ly ,  

p l a i - n t i f f s  allege that .  part of Lhe $2 , 000 p e r  sha re  Merger- 

C o n s  iderat .  ion w a s  w i t lihe 1 d !cia sed on unsubst a r i t  i a t  ed \'inone t a Y-y 

ob l iga t . i ons ,  that .  they WCI-e unrea:;ol-iahl.y denied t.he $525 p" 
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s h a r e  A s s i y r l m e r l t .  Cons idera t ion ,  and t h a t  a l l  t h e  o t h e r  

sha reho lde r s  rece ived  $3  , 1 1 7  per  sha re ,  i nc lud ing  $532 per- shc11-e 

i n  a d d i t i o n a l  c o n s i d e r a t i o n  that: w a s  not  pa id  t o  p la i r i t . i .€ fs .  

complaint. L3ssert.s twelve causes  of a c t  i on  inc lud ing  vio1.at.i c : )n  of 

Business  Cor-por:atj on Law ( B C L )  § 501 (c) , breach of fiducial-y 

dut.y,  a i  d ing  and abet-tirlg breach of f iduc!iary d u t y ,  breach of 

c o n t r a c t  , t o r t i o l l s  int.(:rfcrence w i t h  contract:  and un jus t  

enric:hrrlent . 

t r u s t  and ce r t a i r l  ir1jurlctivFt r e l i e f  , as  we13 a s  pnymer-lt of 

v a r i o u s  judgrncnts , ar-bit.r-ati.on awards and o t h e r  c la ims  allegedly 

'The 

P l a i r i t . i . t f s  seek the impos i t ion  of a cc)nstx-uc!t.ive 

o w e d  by G a r d e l l  City. 

In August 2 0 0 5 ,  t h e  Trus tee  and P r i s m  removed t h i s  ac:t inn t o  

the [Jni ted States D i s t r i . c t  Court for the Southern r ) i s t r j . c t .  of N e w  

Y o r - k .  

this court. 

w11i ell, a IJanu;+i~-y 12, 2(]06 order- ,  cjrar.lt.ed t h e  mot.ic)n L O  rc : tnldI- ld  

( s e e ,  K a s s o v ~ r  et: m o  v PI r ' i s rn  Verit.ur'c Par-tiictrs, LLC:, e t  (31. , 3 . 3 6  

BF: ?/4 

c:our-t. foimd t -ha t  '' La] t b e s t  , the  state C o u r t  a c t  i on  i s  

tanger - i t i a l ly  re1 at.etl to even t s  t h a t  occ:ur-red during t h e  Debtor' s 

bankruptcy pr-oc!e?ciiing" 

P l a i n t i f f : ;  f i  lcd a rr\ot.iorl t o  remand the mat te r  hack t.o 

The case w a s  r e f e r r e d  t o  t h e  bankruptcy c o u r t ,  

[ Hankr- . SDNY 2 (3 0 6 1 [ Li f land] ) (t.he "Remand Order" ) . 'rlict 

(see, Kassover, supra a t  8 0 )  . T h e  in:;t:arlt 

mot i o n  followed. 
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L2 I S C l i  S S I ON 

FOI- tlie followiriq reasons I t h e  motion t o  d i smis s  i s  yrant .cd  

as t.o t.he :;econd t.hroi.igh seventh  arid nj nth through t - w e l f t l - 1  ~ a u : 3 e s  

of action. 1-t. i s  also qr-ant.ed a:; to the f i r s t  (::ause of actio11 

( v i o l a t i o n  o f  BCL 5 501) t o  t he  ext.crit. i . t  seeks recovery oL  the  

AssiynrrieIit Cor-isidcr-at j on, arid t.o the ex ten t  iL. is asser ked 

agains t .  t h c ?  Board IIpfer1dant.s. T h e  motion is o t h e r w i s e  deriicd 3:: 

t o  t h e  f i r s t  cause o f  act.iori, and i s  denied a s  to t h e  eight-li 

cause of ac t - ion  (br-each of contract agains t .  Gibson) . 

rJ,Llsi ness C:ory:mrat i o n  L ~ w  5 501 (cl- 

T l i e  fir-st. ~:~?i.i;:e of a c t i o r l  asserts a v i o l a t . i o n  of BC‘L 5 

501 (c) I w h i . c l - i  p ,rovides t h a t  “each sha re  sha1.1. be equal  to eve1.y 

other- s h a r e  of tlie s a m e  class. ” The statute pr-OVides a rerriedy 

t o 

H ~ a u r n o ~ i t .  v Am??-. (:.‘an C:o. , 160 A D % d  1’/4, 175 [lAL Dept 19901) . 

1t.s provi :.;ions have bctctri s t r i c t l y  enfo~-c:ed, a r i d  \\ [t.] he r i g h t ? ;  of 

s h a r e h o l d e r s  etibndicd i n  § 501 (c) canriot be waived or cjvprr-r-idden 

hy any o t h e r  st.at.ute, iri(:ludiny rerriedi.es available t o  disse1-it.iri9 

‘\ ~i r i  E? yu a 1 t 1.e a t rile i i  t. a mong :; rr1t.i 1 1 p r i va t e s ha re ho 1 de r s ” 

s h a r e l i o l d ( ? ~ s ”  (Hea1.Im(2I-lt: v Atnc ,~ - .  <la11 CO. I S/20/91 N Y L J  25 

(Col. : 3 )  . A l t l i o u y l i  BCL S 62.3 ( k )  y e n e r d l l y  provide:; L h a t .  a n  

a p p r a i s a l  i s  t.1 disscr1t.i ng :;liarehold(:r-’s e x c l u s i v e  remedy, i t  

provides for a n  except i on  where \\an u r i l a w f u l  a c t  has  been 

commit t(:d by t . 1 1 ~  c’oi:.Ij“L.;it.iorl’‘ ( H e a i i r r i o n t  I supra ,  5/20/91 NYLJ 2.5) . 
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The complaint adequately pleads that: defendants ‘  f a i l  ur‘e t.o 

pay f u l l  

Agreemer-it:, r-csult.i.ng i n  d & fact(.,  v i o l a t i o n  of sec t ior i  501 (c ! )  . 

S p e c i f i c d l l y ,  p 1  a i r - i t i f f s  st.at.e ;I v iab le  clairri by a1 l ey iny  that. 

F)hi l ip  K c i s s o v e r  r--e(:eivvc:d on1 y $ 1 6 9  pclr share of t h e  $ 2 ,  0 0 0  

reqiii ret3 hy  the a.q~.-eyme~-iL, and t h a L  l i c i t he r  P h i l i p  1101- tilie Nathari 

K a s s o v p r  G5t.at.e r-ecei.ved the a d d i t i o n a l  SS92 p e r  share r-eucived 

by o t h e r  shareholders. H o w e v F - r  , s i n c e  the complaint  conc:ede:; 

t.hc2tt p l  a i . n t  i f f  s f c i i l c d  to  t i r i i e l y  submit t he  assigmnent. t-llat: tile 

Merger- Ayreemcnt requir-ed as a condi t  lor1 precedent: t.o r e c e i v i n g  

t h e  Assignment2 Cons idera t ion ,  they may riot pu r sue  t h a t  item of 

damages . 

c o n s i d c r a t i o n  ~ O I -  p l a i n t  i f  Is’ s h a r e s  violated t he  Mcrqel- 

Defendait: s’ ciqunient t h t .  res j u d i c a t a  a ~ i d / o ~ -  c o l l . a t e ~ - a l  

esL.oppcr..l b a r  the r1r.iir-n~ hecause L.llc:t merger w t i s  eourt-ordcr-ctd and 

app~-(.)ved i s  wit.liout. nierit . l’lari 1 i t : i f t s  do not cha l l enge  t h e  

v a l i d i  t y  o f  Lhc. tnc.rqc+i- o r  t he  v a l u a t i o n  of t .he Garden City s t o c ! k .  

R a t h c r ,  t.hey assert t .h3t  a f t e r  t h e  merger ,  defendants  f a i  1 ed t.o 

pay thern t h e  c o n t . r a c : t u a l l y  r-equi red rrio1-ic:tar-y cons ide ra t  i o r i  arid 

favo-t-ed other sli:irc.li(:)l d ~ i - : ;  w i L l i  addi  tior-ial consi der-at ion. TliciL. 

a l l e y a k i o n  w a s  not. i n  i s s u c  j.n the p r i o r  merger approval  hcari.ng:; 

o r  pdssed upon by any of t h e  reviewing courts. 

Defendants also arcjuc that complaint does not  plead 

discrir-nit iatory treatriicnt. under s e c t i o n  I301 ( c )  because  Irhc! expr-ess 
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terms of Merqer A q r e e m e r i t  treat all shares equa l ly ,  and because 

p l a i n t i  fTs d i d ,  i n  f a r t ,  r e c e i v e  all they were e n t i t l e d  t.o afLer 

decluctioris f o r  rf?i-tai ri  rnorictary o b l i g a t i o n s .  Once a g a i n ,  

pl  a i r - i t i f f s  do not d i? ;puLc!  t -hat  the Merger- A g r e e m e n t :  i s  farially 

fair, h u t  chal lenge whetllcl- t.he payout they u l t i m a t e l y  r e c e i v c d  

c:orriplied wit-h its ter-ms. While defendants  have e s t a b l i s h e d  tl 

v a l i d  corit r-act.iia1 hasis for d i sa l lowing  the Aasj.gnrneilt 

Consider-atiori ,  21 tdc~:t.i.ial ques t ion  s t i l l  e x i s t s  over t h e  p r -opc~ :  

a m o u n t  o f  tlic! nionet.a~-y o h l i g a t  i ons  deducted cind t.he v a l i d i t y  (::)I 

t h e  $532  per- share  payrrient allegedly r ece ived  by other- 

sharehc11t3er-s . That. d i s p u t e  cannot. he  r e so lved  by refer-enc!e tc 

Lhe coniplai nt 01- ui-idex-1.yi ng t:ranscictiorial documents. 

T h e  first. c:au:l;~t o f  a c t i o n  i s c 3 i : ; r n i s s e d  a s  a g a i n s t  thc Hoard 

Ueferidarit .~.  'The Board ceased to e x i s t  a f t - e r  the e f f e c t i v e  c l a L e  

of the  mer-cjcr i.n 2002. Accordingly,  i t  could not  have 

p a r t . i c i p a t e d  i r - i  the ;illegedly d i s c r i m i n a t o r y  conduct i n  2 0 0 3 .  

B r e a c l ~  o f  F i  di.iciary Duty 

'T'he secol-id ccius(~' o f  ac:tiori a l l e q e s  that ' I  [ L l h c  ineryer  of 

Gardeli Cli t.y w i t h  L ~ V P  wa:; ;3 s e l f  - i n t . e r e s t e d  I.r-ansactiori" arid t.lhat. 

the Roar-d L)efer-idaiiLs k)reached t h e i r  f i d u c i a r y  duty by pur-suiny i t  

t.o f u r t h e r -  the pcrsorial L i r i a r i c i d l  i .nter-ests at. t.hc expense of 

p l a i n t i f f s  . The cl:iim rnust. 1)- d i smis sed .  ']'he Board cannot be 

hcld 1 i ahle for- n-iercly ,3ppr-ovir-ig t.he merypr-, which w a s  i r - i  i u r n  
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approved by t.he c ;ourts .  

r epea ted ly  erriphasi ze t h a t  L.hey a r e  a chal1erlgj.ng t h e  i r ~ ! ~ - y c r ,  

but only  t:he a1 leged f a i l u r e  t o  abide by it.s terms. 

above , t.lic H o a r d  1 1 c  I.on53er- ex is t . ed  at. t.he t - i m e  the alleged 

w 1.0 n y do i rig o c: c: u 1-7-e ci ~ 

Furthermore, i n  t h e i r  papers  p l . a i n t i f f s  

As discussed 

.. Fi-t3Lid/C:orlst ~ 
r i i r ~  i v c  '1'1 ust /Un7i i . i s t  Enr-ri chment. 

111 t.he t . l l i~-d r a u s ~ :  of ac!tion for f r .aud,  p l a i n t i . f f = ;  ; l l l e n ~  

t-hat. dc tendar1t.s madc various mis rep resen ta t  i 011s arid orriissions 

corlce1-rJing t h e  cons ide ra t ion  t.o be paid a t  t.he rneetirlg of t.he 

Garden c i t . y  Board t o  approve the Merger and during the Bankrupt c y  

Court. hca r ing .  

Sabe l l a  stated at. t.he boar-cl meet-incj that 'I [ t ]  he re  i s  no hold hack 

of escrow 01- pi-ovis ion of any k i n d  for [sic] funds being c:al lcd 

hack for- consider-at. i on  of bciny r-educed" and t h a t  at. L.hp ~0~1r . t .  

heax i n y  , S a b e l l a  an(13 Prism rcprcsent.ed that approximat cl y $ 4 4  

mill ion wou1.d he cii.:;t.z-ibut.ed to the  sha reho lde r s  "wit.hout. 

holdback o r  contingency . ' I  

f a i l e d  t.o d i sc1  osc t .hat  t.lie Eorm of mer.cjc-rr agreement. s i h m j  t t e t l  

into eviciel-lce at. t h c  I-iear.iny 1 3 0  longer  rey~i1.ed a r-elease ~f 

claim, as d i d  t h e  verr:;ion p rev ious ly  submitt.ed t o  t h e  court for-  

S p c c i f i c a l  ly, p l a i n t - i f f s  contend t-kat ciefendLint 

'Ttie coomplcli~lt also s t - a t e s  t.hat Sabe l l a  
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m i  s r.ep I- c s e r i ti a t. i 01-i s w he 1-1 h lie exp r e  s s w r i t t en t e rms o f t lie Me r c j  e r 

Ayr-ecment uc)ver-ed t.he sdiiie :;i.ih] cct matter (u, Naturonathllc 

Labs. Int'l Inc.  v SSI, Arriericas, 18  AD3d 4 0 4  [lgt Uept. 20051). 

Second, doc!umeritLiry evidcnce submitted by de fendan t s  est.ablisl1c.s 

t h a t  p l a i n t i f f s  were f u 1  ly aware of the actual terms of the  

agr-eer.nctnt, i r i c l  uclir-iy t.he L ' E ? ~ u I  rernent of an assignmer-it. . Final.1 y ,  

t h e  €1-aud c7.ainn i s  i risuff i cierit because i t  all .eges nothinq more 

t.han that defendant.:; d id  not int.er.id t o  perform the ter-tns o f  t.lle 

Merger- Agr-eenient , a n d  tk ius  duplicates the c la im for it:; brea(:li 

(E, Bivar7 v-.,Arnieriiiied USA, Inc!. , 311 A132d 250 [lE' D e p l r  20061 ) . 

l'he four-t.h arid fi f t . h  c:!auses of a c t i o n  f o r  a cons t - ruc t ive  trust. 

and u n j u s t  Ettir.ichcnt_ ;ire sirni1ar:ly bar-r-ed, since t.he Merger- 

Ayr-eerncnt C O V C ~ ~ S  the s a m e  sub jec t  matter' (=, C l a r k - F i  t z p ~ i t r - i r k  

I n c .  v Lonq Is lar id  Rai l road  Co., 7 0  N Y 2 d  3 8 2  [1970]). 

Rreacl-i of 1963 Aqr-eement 

T h e  s ix th  C F I I I : ; ~  o f  a c t  ion alleges t h a t  the shar-ehol der 

defendant:; brearl-led J 1963 Shareliol d e r s  I Agi-eement by agr-ec.iny L o  

sel  1 their sl-iarcs to P r i  srn ;And PVP bcfor-e the merger-. (C:ol l a t  ~ ~ 3 1  

esL.oppe1 L a r s  this c~lairri. Section 5. 1 (c:)  OT t h e  Merger O r d e r - ,  

w h i c ! h  w a s  ,ipproved by ~ h c  Har-ilcr-uptcy Court. a f t e r  an  evident. iary 

iicar-j r ig ,  s t . a t e s  Lhat. Lhcre i s  "no ayr-cement: t.o which the  

Clo-l-pox-at ion i s  a part. y" which woi.ild be br-eac!heci by t.he Mer-yer  

Agr-eemcnt . In t he  Meiqer- Order, tlie cour t  approved t h e  r o r i L i - a c t s  
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i d e n t i f y i n g  any o h l i g a t  ion:; independent o r  ex t raneous  t.0 t.he 

c o n t r a c t  (see, Savaqe Records G r o u p  v Jones, 2 1 7  AD2d 2'74 [l!". 

Uept 19981). 

of the I-elated a i d i n g  and ahe t t . ing  cause of act- ion 

Holdil-iy C:o. v K l e i l - 1 ,  2 8 2  AT)2d 527 [2d Dcpt 20011 ) . 

The d e f i c i e n c y  of the claim r e q u i r e s  t h e  dismis::al 

(see, WTT 

'Yhe t.ctnt.11 cause of a c t l  cji1 coI1cJ usor - i ly  all eyes thaL 

d c f p n d a n t s  P r - i s i n ,  

Gibson I s performarice o f  her n b l i g a t  i ons  under  t.he Merger 

Agreement . 

hec:du:;e t.hose parties a1-c not. sLr-arigers to t.he contract arid 

p l a i n t . i f f s  h a v e  riot :;uf ficiently alleged malice (=, F e l s e r i  v 

Sol Cdf6 M f q .  C o r ' p . ,  24 N Y 2 d  682 

Chase. Manhattcan Bank, N . A . ,  1 7 9  ADZd 5 9 2  

I n c : .  v Clhrist ian l l i q r ,  S . A .  , 161 AU2d 156 [l" Dept 19901 ) . 

PVP, Gar-den C i t y  arid Sabclla j.nt.er'fer-ed w i t . 1 1  

T h e  c l a j  in for lrort i o u s  i ntcrfererlce cannot. stand 

[1969]; U l t - r a m a r  Erier-yy Lltd. v 

[l" Dept 1 9 9 2 1 ;  k'orct., 

In1 unc:t  ive Kcl i ef 

p l a j  n t i f r : ;  do  r-lot. in~!ar1i11qL~11] y defend Lhe  elevcntth C A U S ~  of 

ac t - ion  for a pr-el  i minar-y 

C;arden Cj ty t.o cont. iniie o p e r a t i o n s  beyond the t .h ree-year  pex-iod 

specif i e d  i n  the Mei-qer Ayreerncnt.. 

e x p i i c d  i r i  A u g u s t  2 0 0 5  I s l i o r t l y  af t -er-  t.he corrnncncemer-It. o f  t h i s  

( c i r  permanent) i n j u n c t i o n  c!ornpcI.liny 

In ariy event  I t-fiat. per-iod 

act i c i r i .  

[* 13 ]



Eri f  orccinent of  Ji.ic1qments I Awards and C'laims 

Thc t w e l f t h  c:ai.ise of a c t i o n  a l l e g e s  t h a t  Garden (2it.y has 

f a i l e d  t o  s a t - i s f y  Ji.idyrrient.s, clairns arid unconfirrned arbitration 

awards i r i  Favor of plai i - i t i  f f s .  The complaint.,  however-, does not 

i .der i t i ty  a single. c1;iim. T n  3. foo tno te  t o  t . he i r  oppositicjn 

b r i e f  , p l a j  t i t i f f s  c la im t h a t .  t hey  " b e l i e v e "  t h e r e  a re  o~it.st.aiicJ.irig 

judgments and a r b i t  rat.iori awards, and i d e n t i f y  two cases i n  whi.cli 

t hey  bel. i c v e  j utlyrne1it.s h v e  heen ent.ered.  I n  response I 

dcfendants  asscrL. thc3t they  have rece ived  legal advicFi t h c i t .  t.1-1~: 

j udyment:s and awards rriay be unenforceabl e , untimely o r -  i .rrequlc7r. 

The c1.aim is  tlivrriissed. CPLR 301.3 r e q u i r e s  that 

" [SI taiernents j.ri a p l e a d i n g  s h a l l  be s u f f i c i e n t  t o  g i v e  the  c:ni.ir-t. 

and p a i - t . i e s  not i c e  o f  t.he transac:t.ions , occurrences  I o r  sex-ie:; o f  

t r a n s a c t i o n s  o r  oc(:i~rr-enc:es irlterided t o  be proved arid t.he 

rnat.eria1 elements  o f  cdcli 1:;111se of ac t ion  ox- defense .  ' I  The v,?giic:t 

refer-ence t.o "c l a ims"  docs not  provide deferidants w i t l i  suft icierl t :  

n o t i c e  of t.he wr-ongs w i t l i  which they a r e  charged,  Furt.her'rllor'e, 

t o  t h e  extent t.hat: the judgment::; can bc i d e n t i f i e d ,  tlicir- 

enf orc : e ine r i t  i s  mort! cippr-opr-iatcl y pursued t tirough s p e c i a l  

p roc . ee t l i ng~  under C'P1,R a r t i c l e  -52 than i n  c3. pleriar--y ac! t inr i  (z.c:(:, 

0 ' B - r - i e r i - K r - e i t . z ~ ) p r s  & R s s o c s .  v K.P. I n c . ,  218 A D % d  7 6  [1"'- DepL 

19951 ) . SirrIi lar. lyI p l a i n t i f f : ;  may pursue whatever r i g h t s  tliey 
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have under the alleged arbitration awards in an appropriate 

proceeding pursuant to CPLB article 7 5 .  

Accordingly, it is 

ORDERED, t h a t  the  motion t o  dismiss is granted as t o  the  

second through seventh and ninth through twelfth causes of 

action, and it is f u r t h e r  

ORDERED, that the  motion to dismiss is granted as to t h a t  

pa r t  of t h e  first came of action that se.eks recovery of the  

Assignment Consideration and is asserted against defendants 

Roaalie Erickson, Lulu Kassover and Richard Bairne ,  but is 

otherwise denied, and it is f u r t h e r  

ORDERED, t h a t  the motion is denied a8. t o  cause of 

action, and it is f u r t h e r  

4-442 
-%e* S F  

ORDERED, t h a t  the Clerk ia direct@&%? e%ter sg 
accordingly, and it is f u r t h e r  Q+;+$9+ I 

, 1 3 7  

ORDERED, t h a t  the remainder of the action shal f i b i n u e  and 

parties are directed to appear f o r  a preliminary conference on 

January 23, 2007 ,  in Courtroom 208 at 9:30 a.m. 

Dated: January 19, 2 0 0 7  
ENTER : 

Helen E. Freedmgn, J.S.C. 
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