
Samulik v Dunton Development Corp.
2007 NY Slip Op 34162(U)

December 17, 2007
Supreme Court, Suffolk County
Docket Number: 0001752/2005

Judge: Robert W. Doyle
Republished from New York State Unified Court

System's E-Courts Service.
Search E-Courts (http://www.nycourts.gov/ecourts) for

any additional information on this case.
This opinion is uncorrected and not selected for official

publication.



INDEX NO. 05- 1752 
CAL. No. 07-01 126-OT 

SUPREME COURT - STATE OF NEW YORK 
POST-NOTE MOTION PART - SUFFOLK COUNTY 

t-I on. ROBERT W. DOYLE 
.J iistice of the Supreme Court 

X 
: MARILYN j A M U L I K ,  as Administrator of the 

1:state of GEORGE SAMULIK, deceased and 
M 4 R ILYN SAMU LTK, individually, 

Plaintiffs, 

- against - 

1)liNTON DE:VELOPMENT COW., 
A M  ERICAN MOLDED PRODUCTS, INC. 
; l t ld  DORF ASSOCIATES, 

De fendan t s . : 

MOTION DATE 8- 13-07 (002) 
8-27-07 (003 & 004’) 

ADJ. DATE 10- 12-07 
Mot. Seq. # 002 - MG 

003 - MG 
004 - XMG; CASEDISP 

MURRAY AND HOPKINS 
Attorneys for Plaintiff 
300 Rabro Drive 
Hauppauge, New York 1 1788 

SOMER & HELLER, LLP 
Attorneys for Deft Dunton Development, Inc. 
2 17 1 Jericho Turnpike, Suite 350 
Commack, New York 11725 

ANSANELLI, KUGLER & SVENDSEN, LLP 
Attys for Deft American Molded Products, Inc. 
92 Broadway 
Amityville, New York 11701 

O’CONNOR, O’CONNOR, HINTZ, et al. 
Attorneys for Defendant Dorf Associates 
One Huntington Quadrangle, Suite 1 C07 
Melville, New York 1 1747-441 5 

Upon tic following papeis numbered 1 to 60 rcad on these motions and cross motion for summary iudrment ; Notice 
0 1  Motion/ Oidei to Show Cause and supporting papers 1 - 39 ; Notice of Cross Motion and supporting papers 40 - 51 ; 
An, \ \  ei iiig Aftida\ i t s  and supporting papers 52 - 58 ; Replying Affidavits and supporting papers 59 - 60 ; Other-; (e 

>) I t  IS, 

ORDERED that the niotion(#002) by defendant Dorf Associates for summary judgment is 
yxtitcd: and i t  is further 

ORDERED that the imotion(#003) by defendant Dunton Development Corp. for summary 
lutlg!ment is jri-anted; and it  is further 

ORD ERE’D that the cross-motion(#004) by American Molded Products, Inc. for summary 
1 iidgment is grnnted. 
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l h e  plaintiff Marilyn Samulik, as Administrator of the Estate of George Samulik, and 
I ndivitlually. seeks damages for personal injuries allegedly sustained by George Samulik as the result of 
;I \ l i p  and fiill axident on November 14, 2003 occurring at the premises located at 62K South 2’ld Street, 
I>eer Park. New York. Plaintiff claimed that the door opened violently causing him to be thrown to the 
gound. Plaintiff died during the pendency of this action and his estate was substituted as plaintiff. The 
premises were owned by defendant Dunton Development Corp. (“Dunton”), managed by defendant Dorf 
(Iswciates (.‘Doi-f‘) and leased and exclusively occupied by defendant American Molded Products, Inc. 
(“A ~nerican” ) 

Defenciailt Dorf has moved for summary judgment on the grounds there is no evidence 
cst;iblishing Lkliat caused plaintiffs fall. In support, it offers, inter alia, the pleadings, the verified bill of 
particulars, the deposition testimony of defendant’s representative Eric Dorf, a copy of the lease, and the 
delwsition of defkndant American’s representative, Francis John Formosa. 

Delkndarit Dunton has moved for summary judgment on the grounds there is no evidence as to 
\vIi;it caused plaintiff‘s alleged slip and fall, or that Dunton had actual or constructive knowledge of the 
,~lleg,red concitioii that caused plaintiffs fall. In addition to the evidence offered by co-defendant Dorf, 
Dunton offe -s plaintiff Marilyn Samulik’s deposition testimony, and the deposition testimony of its 
relxesentati\ e ,  Jeffrey Dunton. 

De fendan t American has cross-moved for summary judgment on the grounds plaintiff has failed 
to establish that the door located at the premises was defective in any manner, that any of the defendants 
had actual or constructive notice of any alleged dangerous condition, or that a defect in the door was the 
prokiniate uiiiisc of plaintiffs injuries. In support, it relies on essentially the same evidence offered by 
t I I C  ~ .o-dcfc~~da~lt’j .  

Eric Dorf tcstificd at his deposition that Dorf is a property management company which does 
leasing for iitdristrial buildings, bills and collects the rent, and handles service-type maintenance and 
repir-type 1-iaintenance. One of its properties is the industrial park where the subject premises, 62K 
South 2”“ Sticct, IS located. There are approximately 24 units divided by block walls in this industrial 
park. The ul l l t j  vaiy in size and each has a front door. Certain units have a rear door. Each unit is 
identified by ;I letter and unit 62K was occupied entirely by defendant American at the time of Samulik’s 
accident. TI-e door that allegedly caused Saniulik’s accident, is a hinge door with a spring loaded chain 
coniiecting the door to the doorjamb. Eric Dorf testified that in 2003, Dorf did not maintain any doors 
tbi- the tenants of the industrial park, nor did it perform any work on the doors for either American or any 
other of the tenaiits. In  his affidavit, Eric Dorf avers that the lease provides, in relevant part, that the 
teiiant of the l~reniises was responsible for any maintenance of the doors and that if any maintenance was 
to be performed by son~eone other than the tenant, it would be performed by Dorf, the managing agent, 
and not by dcf’endant Dunton, the owner of the premises. Pursuant to an agreement between Dunton and 
I )art; Dorf LI as wholly responsible for the maintenance of the premises, if any was required, while 
1 >unron niercly rcccived rental revenue through Dorf, its managing agent. Dorf hired a contractor, Door- 
to-Door to rcplace all the doors in the complex a month or two before plaintiff s accident. 

Francis John Formosa testified that he is the owner of American located at 62K South 2Ild Street 
i n  L indenhiust. New York. He recalled that November 14, 2003 was a very windy day. George Samulik 

[* 2 ]



\va\ ;I mold niakzr for his company. On the day of the accident, George Samulik came to visit; he was 
not working Ailother friend, Me1 Rosen, who also died during the pendency of this action and was 
ne\ er deposed, wa5 also present at the shop. Formosa did not witness the accident. He testified that 
Itoben mas the only witness to the accident. Rosen told Formosa that plaintiff fell outside the premises 
bc.causc “thc wind picked him up and threw him to the ground”. Before his death, and about five weeks 
after the accident, Rosen gave a sworn statement in which he stated that George Samulik fell because he 
\i Lib pulled out  of the building holding the door knob “when a gust of wind blew the door open and 
outward, selldin!: George flying out of the office. He had held onto the door knob but he was still pulled 
out of the doorway.” Formosa testified that he never had any difficulty with the door prior to plaintiffs 
accident. nor Iud he made any complaints to anyone about the door prior to the accident. 

11 15 liiiidaniental that to recover in a negligence action, plaintiff must establish that the defendant 
owed plainti fi’a duty to use reasonable care, that the defendant breached that duty, and that a resulting 
injury was proximately caused by the breach (see, Turcotte v Fell, 68 NY2d 432, 5 10 NYS2d 49 
1 1 OSO]). 7 o prow a prima facie case of negligence in a slip and fall action, plaintiff is required to show 
:idicr that tl e defendant created the condition which caused the accident, or that the defendant had actual 
or constriicti\ e notice of the condition (see, Coldnzaii v Wuldbauin, Inc., 248 AD2d 436, 669 NYS2d 
069 [2cl Dcpt 1 998]). Liability is predicated only on a failure of defendant to remedy the danger 
presented after actual or constructive notice of the condition (see, Werner v Neary, 264 AD2d 73 1, 694 
NYSZd 734 [2d Dept 19991; Murphy v Coiiizer, 84 NY2d 969, 622 NYS2d 494 [1994]) unless it can be 
4iown that clefendant created or increased a hazardous condition (see, Geizen v Metro-North Commuter 
Nuilroud, 20 1 .A D2d 2 1 I ,  690 NYS2d 2 13 [ 19991). To constitute constructive notice, a defect must be 
t isible and apparent, and it must exist for a sufficient length of time prior to the accident to permit 
de tcndant’s miployee to discover and remedy it (see, DeGiucomo v Westcliester County Healtlicare, 
7‘;s AIXd 395, 395, 743 NYS2d 548 [2d Dept 20021). 

Furtliei . to establish a prima facie case based solely on circumstantial evidence, a plaintiff must 
nrc’wit hcts and conditions from which the negligence of the defendant and the cause of the accident 
m q  reasotiablj be inferred (see, Sclzrieider v Kings Hwy. Hosp. Ctr., 67 NY2d 743, 500 NYS2d 95 
1 1’9S6], B a d  v City of New York, 293 AD2d 505, 739 NYS2d 747 [2d Dept], Iv denied 98 NY2d 61 1, 
7-19 NYS2d 2 [ 20021). A plaintiff is not required to prove the exact nature of the defendant’s negligence 
i \o(’, Cuylr 1’ CiQ ofNew York, 92 NY2d 936, 680 NYS2d 900 [1998]), or to exclude every other 
possible c;iu>e for the injury-producing event (see, Burgos v Aqueduct Realty Corp., 92 NY2d 544, 550, 
084 NYS2d 139 [1098]; Berrzsteiiz v City ofNew York, 69 NY2d 1020, 517 NYS2d 908 [1987]; 
Schrieider v Kings Hwy. Hosp. Ctr. , stpra) to meet this burden. Rather, a plaintiff must offer evidence 
showing that i t  \\as “more likely” or “niore reasonable” that the alleged injury was caused by the 
dcfcndant ‘ s  negligence than by some other agency (Guyle v City ofNew York, supra, at 937,680 
YYS2d 900; sw, Croh v Kings Realty Assocs., 4 AD3d 394,771 NYS2d 384 [2d Dept 20041; New York 
Tde. Co. v tfarrison & Bzcrrowes Bridge Contrs., 3 AD3d 606, 771 NYS2d 187 [3d Dept 20041; Collins 
P’ City of’New York, 305 AD2d 529, 759 NYS2d 349 [2d Dept 20031). Plaintiffs evidence must be 
sufiicient fot a jury to determine, based on logical inferences drawn from such evidence, that causes for 
 he injury other than the defendant’s negligence are sufficiently remote (see, Cayle v City of New York , 
~ i i p i u :  Rerrtstoiir v Cir?, of New York, supra; Burdi v City of New York, supra). 
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The ciefcndants have established their entitlement to judgment as a matter of law. The adduced 
c\ridcncc sho\vs that plaintiffs are unable to explain how or why George Samulik was thrown to the 
gr-oiind, lest ing it to conjecture to suggest that the accident occurred as a result of an alleged defect with 
the door (JC>(>,  Pluliar v Tuwii ofSoiitltampton, 29 AD3d 975, 816 NYS2d 176 [2d Dept 20061; 
Manning v 6638 18th Ave. Realty Curp., 28 AD3d 434, 814 NYS2d 178 [2d Dept 20061; Rodriguez v 
Crji-Iro , 17 AD3d 658,794 NYS2d 113 [2d Dept 20051; LaFenzina v Brambell, 2 AD3d 409,767 
NY”i2d 795 [2d Dept 20031; Hartman v Mourztairt Val. Brew Pub, 301 AD2d 570, 754 NYS2d 31 [2d 
Dcpt 20031; Borigiuriio v Periske Auto Ctr., 289 AD2d 520, 735 NYS2d 617 [2d Dept 20011). The 
I~~it-deii, tlierdorc. shifts to plaintiffs to raise a triable issue as to whether defendants’ alleged negligence 

a proxiinate cause of George Samulik’s accident (see, Derdiariarz v Felix Contr. Corp., supra; 
Hartman v iMi~uritairi Val. Brew Pub, supra; see generally, Alvarez v Prospect Husp., 68 NY2d 320, 
508 NYS2d 933 [ 19861; Ziickerman v City of New York, 49 NY2d 557,427 NYS2d 595 [1980]). 

Plaiiititl’s failed to submit evidence showing that other possible causes for the fall, like a simple 
misstep or loss of balance, were sufficiently remote (see, O’Corzrzor v Lakeview ASSOCS., LLC, 306 
IID2d 5 18, ? 7 6  1 NYS2d 858 [2d Dept 20031; Holliday v Hudson Armored Car & Courier Serv., 301 
AD2d 392, -75.3 NYS2d 470 [ 1 st Dept], Iv dismissed iTipart, denied in part 100 NY2d 636, 769 NYS2d 
190 [2003 1: c f . .  ,rtcclzujevic v Scottu Brus. Rest. Enters., 16 AD3d 575, 792 NYS2d 147 [2d Dept 20051). 
Thus, ;is the -c is no evidence from which a jury could rationally conclude that George Samuliks’ fall was 
i1 ik ) i - e  likely .hie lo an alleged defective condition of the door than to a sudden loss of balance or a 
misstep, or 2 n act of God, the motion for summary judgment dismissing the complaint is granted (see, 
Muriiziitg v 6638 18th Ave. Realty Corp., supra; Heitiiiizgton v Ellington, 22 AD3d 721, 804 NYS2d 
395 [2d Dcpt 2005); Rygel v 8750 Bay Parkway, LLC, 16 AD3d 572,792 NYS2d 160 [2d Dept 20051; 
Bittermati v Gro[yoliann, 295 AD2d 383, 743 NYS2d 167 [2d Dept 20021). 

Accot-dingly the motions (#002 and # 003 ) and cross-motion (#004) for summary judgment are 
gantcd, and the complaint is dismissed. 
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