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INDEX No. 05-13581 
CAL. No. 07-00886-OT 

SUPREME COURT - STATE OF NEW YORK 
POST-NOTE MOTION PART - SUFFOLK COUNTY 

Y R E S 1 A‘ T :  

H01- , __ ROBERT W. DOYLE 
.lusticc of the Supreme Court 

Plaintiff, 
.- against - 

~ I I D - ~ S L A N D  RESTAURANT ASSOCIATES, : 
L.P.. B U R (  i1.K K I N G  CORPORATION, 
4L F O N S O  TONELLI  & CHRISTINA ANGORI, : 

MOTION DATE 7- 10-07 

Mot. Seq. # 001 - MG 
ADJ. DATE 8-3 1-07 

FABER & TROY 
Attorneys for Plaintiff 
180 Froehlich Farni Boulevard 
Woodbury, New York 11797 

ROBERT J. PASSARELLI & ASSOCIATES 
Attorneys for Defendants 
122 West Main Street, Suite 202 
Babylon, New York 11702 

I ~pon the lbllo\\iiig papers numbered I to 14 read on this motion for summary iudgnient ; Notice of Motion/ Order 
10 Slion C’aiisc. aiid supporting papers I - 9 ; Notice of Cross Motion and supporting papers ; Answering Affidavits and 
s~ipwrt i i ig  parers -10 - I3 : Replying Affidavits and supporting papers 14; Other-; (p  
mhppmehrthr~nntivn) it is. 

ORDERED tha t  this motion by defendants for suininary judgment dismissing the complaint 
a+inct tlieni. IS granted. 

This is 311 action to recover damages for personal injuries allegedly sustained by plaintiff Kevin 
C ’  ‘ )’Laenahan i n  a slip and fall accident on February 5 ,  2005, on defendants’ property at approximately 
0 . 3 0  a.m.  The pkiintifl’was walking on a sidewalk which runs across the grass in front ofBurger King 
ana ~ ~ I i i c l i  Icads from the sidewalk on Route 1 10 to the drive-thru driveway directly in front of the 
t31irger King building. Plaintiff claims that as he was stepping from the sidewalk to the drive-thm 
& I ]  em a?, lic steppcd on some ice which caused him to fall. 

The clefendants now move for summary judgment dismissing the complaint. In support of tlieir 
inor ion. the defendants submit, i~tei .  alia: the pleadings, the deposition testimony of the plaintiff, the 
q m i i  ion tc\t imoiiy of Kevin Patera, and copies of six photographs of the scene of the accident. 

At his deposition, plaintiff testified in pertinent part that on the morning of the accident he was 
iii~tiAly ;it aim glass shop having his car repaired and he then needed to walk to an ATM machine 
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hich was located on Route 1 10. He stated that he cut through the parking lot of one business 
estciblishiiicnt. but since the sidewalk i n  front of Burger King was covered with snow, he decided to take 
a pathua!, t l ~ l  connects the sidewalk i n  front of Burger King to Burger King’s parking lot. The plaintiff 
tcsritied that thc. parking lot of Burger King was fairly clear, and that this pathway was partially cleared 
of m o m  anci ice. I-Ie stated that at the end of the pathway was a mound of snow, that he took one step 
over the snoLi. and when he put his one foot down, his feet went out from under him. He further 
testified: tha t  hc. could not see the area of the driveway immediately in front of the mound of snow; that 
he did not \I all‘ o i l  any part of the mound of snow; that before crossing over the mound, he did not recall 
swing  an:^ iiioiiture or ice i n  the drivcway portion of the drive-thni which was immediately in front of 
tlic mound: and that hc did not recall seeing any snow in that area. When asked if he knew exactly 
\vlicre he placctl his foot, the plaintiff answered, “No, I don’t know exactly where.” In addition, when 
nsLed i t ‘  he could place an “X” on a photograph where he believed his foot landed on the driveway, the 
13 I ; i i n  t i  fi‘ coi I I d on 1 y give ;in approximation. 

‘The plaintiff also stated at his deposition that after he fell to the ground he did not recall feeling 
iiii\ moistuic 01‘ having any snow or wetness on any part of his body. When questioned if, as he got up, 
lic noticed the area where lie had fallen, the plaintiff answered, “As I got up, I was -- again, I was in kind 
o t ’ h c h .  I I-cally don’t remember.’’ When then asked if he looked to see what caused him to fall, the 
plainti 1-1’ responded, “I  don’t remember.” The plaintiff testified to the effect that after this fall, he walked 
to thc 4TM muchine and withdrew money, walked back to the auto glass shop, picked up his car, drove 
[ ( I  Hurgcr King. \vent inside, and called 91 1 from his cell phone. Lastly, he stated that he filled out an 
xcidcii t  i-elwrt and  he took sonic pictures with his cell phone. 

‘The defendants argue that based upon his testimony, tlie plaintiff cannot definitively say what 
zaiised his tiill. They contend that the plaintiffs testimony clearly does not describe a single negligent 
,ici on tlic ci2fentAants’ part which caused his injury. They assert that the plaintiff did not testify that any 
-,iiow moun.i. sno\v, ice, or moisture caused him to fall. The defendants maintain that the cause of the 
x(’ ident I 5 e ~t reiiicl y vague and uncertain. 

The def’endants also point to the deposition testimony Kevin Patera, an employee of the entity 
t\ lio m a n a p  this Burger King franchise. Mr. Patera testified to the effect that snow removal liad been 
dcme at the woperty approximately a week or two before tlie date of the accident, and that the contractor 
pin\\ ed and sanded the parking lot, the drive-thru lane, and the egress. Mr. Patera further testified that 
thc managers and staff‘ were responsible for addressing snow or ice on the sidewalks, and that he did not 
I-ccall the la,t t i ne  tlie walkway was inspected for snow and ice prior to the date of the accident. 

The defendants argue that based upon Mr. Patera’s testimony there is no evidence that if snow 
clearing m ax doiie by the restaurant staff that it was not done correctly with respect to the plaintiff, as 
plaintiffs tcstimony shows he does not know what caused him to fall. They contend that their actions 
pi‘ ior  to the incident cannot be construed as being negligent, and that there are no facts which would 
ciititle the plaintiff‘ t o  defeat their motion for suniniary judgment. 

I n  opposition, the plaintiff contends that the defendants were negligent in failing to remove the 
won on tlie sidewalk adjacent to Route 110, and in failing to address a snowhce condition where the 
\\ all<\vay meets ihc drive-thru driveway, the location of his fall. The plaintiff submits color copies of 
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thc same plrotographs submitted by defendants which he alleges depict the subject walkway and the 
di- L e-thrii I oad SLirf’acc. The plaintiff argues that his uncontroverted testimony, together with these 
photographi. ebtablisli that a dangerous condition existed at the end of the walkway, to wit, a niound of 
s i i f )u ,  which cariscd or contributed to the accident. The plaintiff asserts that he placed an “X” on the 
photograph 011 the approximate spot where his foot landed, where the drive-thni surface appears to be a 
d.irltcr colo - and presumably, is black ice. The plaintiff also argues that Mr. Patera, when shown a 
photograph, did admit that snow and ice appeared to be covering part of the walkway, and that he did 
1 1 4 ) t  hno\\ when the Lialltway was last inspected or cleared of snow. The plaintiff claims that in light of 
Llr Patera’ tesiimony that there had been no snow fall in at least one week, the snow and ice condition 
c-\ibtcd f o r  c,iitTcicnt time to be discovered and corrected and, thus, defendants had constructive notice 
tjl’tlie snon a i d  ice condition. Further, the plaintiff points to $191-l.A of the Code of the Town of 
13abylon, ;II d alleges that pursuant to this local law, the defendants were responsible for clearing the 
bidcwalk adlacent to the street and keeping it clear of snow, and that they are liable for personal injuries 
II;, their fhiliri-c to do so. Finally, the plaintiff maintains that although he admittedly testified that he did 
iioi hiiou what caused h ~ n i  to fall, such does not negate the reasonableness of the inference that he 
slipped and fell ,111 ice which the defendants failed to remove. 

In tl- is c x e ,  the defendants have met thcir burden of establishing prima facie entitlement to 
b i i i i i i i i x y  judgment by dcnionstrating that the plaintiff was unable to identify the cause of the accident 
( Plulmr v Toivir c!fSoutliar~ipton, 29 AD3d 975, 8 16 NYS2d 176 [2006]). “Although the absence of 
dircci evidence of causation would not necessarily compel a grant of summary judgment in favor of the 
cief’endantl s I ,  iis proximate cause may be inferred from the facts and circunistances underlying the 
i i i j q q  the e\ idence must be sufficient to permit a finding based on logical inferences from the record 
m d  iiot upoii spcculatioii alone” (Hurtimrz v Mouiztuiiz VuZZey Brew Pub, Iizc., 301 AD2d 570, 754 
UJ-S2cl 3 1 ,  32 [ :!OO3]). Mere speculation as to the cause of a fall, where there can be numerous causes, 
15 fiital to ;i plaintiffs cause of action (Garvin v Rosenberg, 204 AD2d 388, 614 NYS2d 190 [1994]). 
“Siiice it  IS j u5 t  ;is likely that the accident could have been caused by some other factor, such as a 
nii:,step or IIN ct’balance, any determination by the trier of fact as to the cause of the accident would be 
I m c d  upon Ipiire speculation (Teplitskuyn v 3096 Owners Cory., 289 AD2d 477, 478; 735 NYS2d 585, 
5 8 0  [ Z O O I ] ,  

I n  oppo~itioii, the plaintiff failed to raise a triable issue of fact. Although, the plaintiff points to 
t lie photograph on which hc put an “X” at the “approximate” spot where he placed his foot on the 
di I \  e\\ a y .  and aigiies that the darker color is “presumably” black ice, his deposition testimony clearly 
indicatcts tha t  he did not know exactly where he placed his foot. Moreover, since this same photograph 
appears to slio\\ th‘tt some of the driveway surface where the plaintiff fell was totally dry, this evidence 
15 insufficieiii to permit a reasonable inference that ice was present on the part of the driveway surface 
\c  ii‘re he stt pped ( see, Fishiizuiz v Westminster House Owners, Iizc., 24 AD3d 394, 806 NYS2d 550 
[ 20051: PinrIfiwini v KeZties Biinz Steer, 258 AD2d 634, 685 NYS2d 804 [ 19991, lv denied 93 NY2d 
S I4 1. As to Ihc pla~iit iff~s argument that the defendants violated the Babylon Town Code by failing to 
I eniove snou f’rom the sidewalk adjacent to Route 110, the Court notes that the plaintiffs complaint 
docs not alltge an) code violation and, in fact, that the plaintiffs verified bill of particulars specifically 
\tales ihat the “[plleadings do not allege violation of any statutes, laws, etc.”(see, Piiziz v Baker’s 
IirricJf?., 32 ,2L>3d 463, 820 NYS2d 129 [2006]). However, even permitting such argument to be made 
i n  opposition to 1hi5 siininiary judgment motion, in the absence of any evidence connecting the alleged 
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\ iolation to the plaint~l'f~s fall, no reasonable inference as to causation can be drawn (see, Reed v Piran 
Rcwlty Corp.. 30 AD3d 3 19, 8 18 NYS2d 58 [2006], lv denied 8 NY3d 801). Furthermore, the walkway 
which wa> part~al ly  covered with snow and Ice and the mound of snow at the end of the walkway, are 
irrcle\ ant t o  thc ISSLK of proximate cause, since the plaintiff maintained that it was black ice on the 
d r ; \  e-thru road jut.filce which caused his fall. 

4ccordingly, the defendants' motion for summary judgi-wnt on the issue of liability dismissing 
a I claims azainst them is ganted. 

I h c d  ~ 

X FINAL DISPOSITION ON-FINAL DISPOSITION 
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