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SIJPREME COURT - STATE OF NEW YORK 
COMMERCIAL DIVISION 

TRIAL TERM, PART 44 SUFFOLK COUNTY 

Yl<KSEN‘I’: j B n .  Elizabeth Hazlitt Emerson 

PI ai n t i ff. 

-against- 

1 Y 1 K l W 1 1 . A  l i \ l  IIOI,DINGS, INC., f/Wa ATEC GROUP, 
lsf-.. 

ELLENOFF GROSSMAN & SCHOLE LLP 
Attorneys for Plaintiff 
370 Lexington Avenue 
New York, New York 10017 

GUZOV OFSINK, LLC 
Attorneys for Defendant 
600 Madison Avenue, 14“’ Floor 
New York, New York 10022 

Defendant. 
X _ _  . - . ~  

DECISION AND ORDER AFTER HEARING 

By an order dated March 29, 2007, the court granted, in part, the motion by the 
dclcntlant for an order dismissing the complaint and referred to a hearing the cross motion by the 
plainti 1’1’ lbr  an ordci- disqualifying the defendant’s counsel. The hearing was held on September 24, 
3007, at’ter nhich the parties submitted memoranda of law. Upon the evidence presented at the 
hearing. ,ind the papers submitted in support of and in opposition to the cross motion, it is 

ORDERED that the cross motion is denied. 

On July 1, 2002, the plaintiff and Atec Group, Inc. (hereinafter “Atec”), entered into 
a11 ad\  I : L I I - ~  ,igrccnicnt in which the plaintiff agreed to iiitroduce Atec to potential investors, 
incrgcrc. acquisitions, and other similar transactions and to act as Atec’s advisor in matters related 
to m c i g ~  s ,iiicI acquisitions, corporate finance activities, and disposition of assets, among other 
things 
introdiicxd lo Atec with a value of $5 million or less and 5% for any transactions with a value of 
more 11im ’3i million. The agreement also provided that, if the plaintiff performed due diligence 
\\ i t h  rcspcct to a potential transaction, he was to be compensated at a rate of $200 per hour or such 
other ,i i*ioii i i t  ;IS agreed upon with Atec. Finally, the agreement gave the plaintiff a right of first 
I eliisal to act as a findcr for any merger, acquisition or similar transaction, or financing activity 
,2lcc piiiwcd during the period of his engagement. 

fhc agrecment provided that the plaintiff was to receive a fee of 8% for any transactions he 
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Pursuant to the terms of their agreement, the plaintiff introduced Atec to Interphann, 
Inc.. ;I siihsidiar!, o f  the defendant Interpharm Holdings, Inc. Atec and Interpharm, Inc. negotiated a 
plan for a re!. crsc merger in which Atec would nominally become Interpharm Holdings, and non- 
Ixirty h r i r  Group, Jnc., an entity formed solely for the purpose of acquiring Atec’s assets, would 
p~irc1i;tsc~ ,\tc.c’s computer operations and assume certain of Atec’s liabilities. By a letter agreement 
dated Oi-tobcr I O ,  2002, which was signed by the plaintiff and the President of Atec, the plaintiff 
agreed tI, accept a Ilat fee of $75,000 for his work on the transaction. The plaintiff subsequently 
agreed t t7  :iccept 335,000 shares of Atec stock in lieu of the aforementioned $75,000. 

Jlie plaintiff commenced this action, inter alia, to recover damages for breach of 
contract 
only and that thc defendant owed him finder’s fees for the Atec reverse merger. The plaintiff 
liirtlici. : llcgcd that tlie defendant did not honor his right of first refusal to act as a finder for two 
add i l iona l  transactions and that the defendant owed him finder’s fees in connection with those 
tr-ansactions. 7’hc defendant moved to dismiss the complaint, and the plaintiff cross moved to 
disqiiali r> the defendant’s counsel. By an order dated March 29, 2007, the court granted the 
dcli.nda it’s motion only insofar as the plaintiff sought damages for his work on the Atec reverse 
nicrgci- il11d lcli intact his claim for finder’s fees in connection with the two additional transactions. 
The cross motion was referred to a hearing. 

I’he plaintiff alleged that the $75,000 already paid to him was for his due diligence work 

The plaintiff contends that the defendant’s counsel should be disqualified on the 
y-oiind 1 licit 1 hc. law fii-ni previously represented him on substantially related matters. Under DR 5- 
1 OS ( A )  ( 1 ), ;I party seeking to disqualify an attorney or a law firm on the ground of prior 
rcprcsct i tat ion must establish (1) the existence of a prior attorney-client relationship between the 
mok ing p x t v  and opposing counsel, (2) that the matters involved in both representations are 
substantiallq related, and (3) that the interests of the present client and the former client are 
tnatcrinlly advcrse (scc, Tekni-Plex, Inc. v Meyner & Landis, 89 NY2d 123, 131, citing Solow v 
Grace Z t  C‘o., S3 NY2d 303, 308; see also, Talvy v American Red Cross in Greater N.Y., 205 
AI)2ti 143. I AX, ~iff i i  87 NY2d 826). The moving party must satisfy all three criteria in order to 
gi\ e 1-1s~ to ;I prcsumption of disqualification of opposing counsel (see, Hakimian Mgt. Corp. v 
Fiat-e. 16 b1isc. 3cl 1 108[A] at “3,  citing Tekni-Plex, Inc. v Meyner & Landis, supra at 131). 

l’lie plaintiff has failed to establish the existence of a prior attorney-client 
rclation;liip between him and the defendant’s counsel. The record establishes that the law firm that 
rcpresciits the defendant, Guzov Ofsink, LLC (hereinafter “Guzov Ofsink”), previously represented 
Wcstcrii A4 cdia Croup Corporation (hereinafter “Western Media”) and two other corporations in 
\\ hich t ’ i e  plaintiff had an ownership interest. However, the fact that Guzov Ofsink represented 
t l i c m  ioi-poi-ations did not render the plaintiff a client of the firm, unless Guzov Ofsink assumed an 
afliimai I \  c cluty to rcprescnt him (see, Walker v Saftler, Saftler & Kirschner, 239 AD2d 252, 
253.  Kiishncr I’ Ilcrnian, 215 AD2d 633). There is no evidence in the record that Guzov Ofsink 
;issunic( 1 ail aftirmative duty to represent the plaintiff. The plaintiff testified that Western Media 
had a rt‘t:iincr agreement with GUZOV Ofsink and that he relied on the firm for legal advice related 
to all q m l s  of tlie company’s corporate affairs, including litigation and public filings. The 
p la in t i f ”  lcstificd that GLIZOV Ofsink never prepared a will or trust for him or his family, that Guzov 
Ofsink iiwci- ieprescnted hiin in a marital or family matter, that Guzov Ofsink never represented 
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him in c onncction with the purchase or sale of a home or real property, and that Guzov Ofsink 
ncvcr rcprcscnted him in any personal injury matters. The plaintiff acknowledged tliat, although 
~ ~ i I 7 0 \ ’  ( )l>sink negotiated three employment agreements with Western Media, including his own, 
thc lirm I cpi-escnted Western Media, not him or the other employees. 

I he rccord does not support the plaintiffs contention that he sought and received 
legal ad\ ,  ice li-om Guzov Ofsink about personal legal issues. For example, the plaintiff contends 
tliat lic spoke privately with GLIZOV Ofsink about an FBI investigation that was non-public, 
unrcpor1cd, m d  not a Western Media corporate matter. However, the record reveals that the FBI 
i t  ;is not investigating the plaintiff or even Western Media, but an unaffiliated broker who was 
trading in Western Media stock. Moreover, the FBI wanted to speak to the other two principals of 
Wcstcrii Mcdiii, as well as the plaintiff, and Guzov Ofsink referred them to another attorney whom 
t I t  c j  s ii I-iscq 11 ent I y ret ai ned . 

I n  connection with the firni’s representation of Western Media, the plaintiff filled 
out a cliicslionnnire for directors, executive officers, and principal stockholders, which he contends 
contai tic4 ;I wide range of non-public, personal information. The questionnaire indicated on its 
I;icc that the infomiation provided was to be used in connection with Western Media’s annual 
report and filings with the Sccurity and Exchange Commission (hereinafter “SEC”). Thus, it 
prcsilniahl\i \vas not to remain confidential, and it was used in connection with Guzov Ofsink’s 
rcprcsciitation of Wcstetn Media, not the plaintiff personally. Moreover, the plaintiff has failed to 
dcnioiistrate liow such information is substantially related to the present litigation (see, Lightning 
Park i. \Vise Ixrman & Katz, 197 AD2d 52,55). A party seeking disqualification has not meet 
its bui-d;ii by offering generalized assertions of access to confidences and secrets (see, Jamaica 
Pub. Scr i .  Co. i’ AIU Ins. Co., 92 NY2d 631,638; see also, Cremers v Brennan, 196 Misc 2d 
202. 26 7 ). 

I lie plaintiff contends that, because of their long-standing relationship, Guzov 
Ofsink .;ric\v \vhetlier or not he was registered as a broker with the SEC. Although the plaintiffs 
stdus ;I i ‘I sccut-itics brokcr is an issue in this litigation, whether or not the plaintiff is registered 
11 r t l i  I l i c s  Sl,C I S  a matter of public record. Moreover, the plaintiff has failed to demonstrate that 
C;u7o\’ (3 Isinh has specific confidential information about whether the plaintiff acted as a broker 
(s~Y, I,ightiiing Park v Wise Lerman and Katz, supra at 55) .  The plaintiffs generalized 
iisscrtions tha t  Guzov Ofsink would have known whether the plaintiff was in the business of selling 
scctu-ilil:\ arc insufficient (see, Cremers v Brennan, supra at 267). 

Finally, there is no evidence in the record that the firm represented the plaintiff in 
connect i o n  1.k 1 th the Atec reverse merger. The plaintiff testified that, while Guzov Ofsink was still 
I-eprcseiiting Wcstern Media, he discussed the transaction with Darren Guzov of Guzov Ofsink at a 
mccting 
rcprcsciit liim pcrsonally in negotiating the advisory agreement that is at the heart of this action. 
Voi-co\ cr, Ilan-en Ofsink testified that he did not provide any legal services to the plaintiff 
indi, idirally and that he did not perform any legal services for Western Media or the plaintiffs two 
othcr corporations that were in any way connected with the advisory agreement. Although he 
discussxi the advisory agreement with the plaintiff in late 2003 in order to respond to a comment 

which others were present. However, the plaintiff admitted that Guzov Ofsink did not 
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Icttcr rxci\rect by the defendant from the American Stock Exchange, those discussions centered 
woiiiid tlic due diligence services provided. The plaintiffs due diligence services are not at issue in 
t h i s  action. In fact, the court has already dismissed the complaint insofar as the plaintiff sought 
daniagcs lbr liis work on the Atec reverse merger. Thus, the only issue that remains is the 
plaintiffs entitlcment to finder’s fees in connection with the two additional transactions. There is 
no e\ itlencc in  the record that Guzov Ofsink represented the plaintiff in connection with those 
trillls~lclloll:, 

In view of the foregoing, the court finds that the plaintiff has failed to establish that 
thei-c c:\ists a reasonable probability that DR 5-108 would be violated (see, Jamaica Pub. Serv. 
c‘o. \’ AlLJ  Ins. Co.. sziprn at 638; Cremers v Brennan, supra at 267). 

The plaintiff also contends that the defendant’s counsel should be disqualified under 
DR 5 - 103 on the ground that Guzov Ofsink is a necessary witness because of its involvement in the 
iiegot iation, drafting, and interpretation of the contracts related to the Atec reverse merger, 
including tlie adL4sory agreement and the October 16, 2002, letter agreement. When, as here, a 
party II-O\’CS to disqualify an opposing party’s attorney on the ground that the attorney will be called 
21s ;I \viliivss at  trial, the movant bears the burden of establishing that the attorney’s testimony will 
bc iiecessary. A finding of necessity takes into account such factors as the significance of tlie 
matters, the Lveight of the testimony, and the availability of other evidence (see, Eisenstadt v 
Eisenslaclt, 2S2 AD2d 570, citirrg, S & S Hotel Ventures Ltd. Partnership v 777 S.H. Corp., 69 
NY2d 437, 4.15-446). Taking these factors into consideration, the court finds that the testimony of 
thc dclimiaiit’s counsel is not necessary. 

Wlien the terms of a written contract are clear and unambiguous, the intent of tlie 
p;ii-ties iiiist he found within the four comers of the contract, giving a practical interpretation to the 
langtici;.c eniployed and the parties’ reasonable expectations. When there is a written agreement 
tha t  p i l i  ports to express the parties’ entire agreement, extrinsic evidence that contradicts, varies, or 
C X \ ~ ~ ~ : I I I I <  the agreement is generally barred by the parol evidence rule. Similarly, extrinsic or parol 
c \  itlcncc IS  not admissible to create an ambiguity in a written agreement that is otherwise clear and 
iinambiyiioi~s (sec?, Del Veccliio v Cohen, 288 AD2d 426, 427-428 [and cases cited therein]). 

The court has already found the October 16, 2002, letter agreement to be 
t i i i~ i i i i l~ ig i i~~ t i s ,  and the plaintiff does not contend that the advisory agreement is ambiguous. 
Mol-eo\ CI-. the advisory agreement indicates that it contains the entire understanding between the 
parties + i i i d  siipersedes any prior understanding or written or oral agreements between them 
regartliiig the stil7jcct matter thereof. Thus, any testimony by Guzov Ofsink that contradicts, varies, 
or cyplaiiis cithcr the letter agreement or the advisory agreement is barred by the parol evidence 
I’LI I c 

I. inally, the defendant contends that Guzov Ofsink has factual knowledge of the 
plaintil”s status as a broker and of the terms of the Atec reverse merger. However, the plaintiff 
,ilso ha!, lirsthand knowledge of those subjects. Thus, any testimony by Guzov Ofsink would be 
ctiiiiiila I \ C  [SCT. Eisenstadt v Eisenstadt, supra at 571; S & S Hotel Ventures Ltd. Partnership 
F 777 S.11. Corp., s z r p r r r  at 446). Accordingly, the motion is denied. 

b!ofd. ELIZABETH l-f&!LITt EMW.WN 
I) \ T I <  I) : 1)cceniber 17, 2007 

J. S.C. 
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