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ORDERED that thc motion (#007) by defendantithird-party defendant, R. Varello Landscape 
C’onstructiclii. Iiic. for summary judgment dismissing the complaint and cross claims is granted. 

Plaintiff; Susan Montano, conimenced the instant action against all defendants to recover 
damages for iii.juries allegedly sustained on February 20, 2003, when she slipped and fell on ice on tlie 
sitleivalk at her residence at tlie Quail R ~ i i  Condominiums IV, located at 42 Sumnierfield Court, Deer 
Pai-k. Ne\+ l’ol-k. PlaintiffaIIeges that as she was leaving her condoiiiiniuni to go to work at 
approximately :’:35 a n i . ,  she slipped on black ice immediately adjacent to tlie walkway and curb leading 
to rhc parking area. There is no dispute tliat a heavy snowstorni occurred three days prior to the fall. 
The I-ecortl I-eveals that defeiidantitliird-party defendant, R. Varello Landscape Construction, Inc. 
( ‘\’arcllo”) provided snow removal services on February 17, 2003. 

Llc tcndant Varello moves to dismiss plaintiffs complaint, arguing it owed no duty to plaintiff; it 
d id  not cicatc tlie alleged hazardous condition that caused plaintiff to slip and fall; and it had no actual 
01. consti-ticti\ e notice of the alleged hazardous condition. In addition, Varello contends that it did no 
11” o r k  on thl; alkmfays on tlie date of the fall and was not responsible for shoveling tlie walkways since 
110 requcst \\;Is m:1dc. 

V,iic.llo submits, inter aliu, a copy of the contract between Varello and defendant, Quail Run 
t ondomini urns (hei-einaf‘ter “Quail RLII~”), the owner of the premises; a copy of an invoice from Varello 
1,) Quail R i m ,  copies of the examination before trial transcripts of the plaintiff, Robert Varello, Dennis 
L-cxpspi, ~ i c i  D,ivid Niedernian. The contract dated November 18, 2002, provided tliat Varello would 
1’1 ovide grounds niaintenance and snow removal services for a period of one year to Quail Run 

:,utoniatic dispatch of a snow plow upon the occurrence of snowfall from two to eight inches. The 
contract 1iii-rhei specified that snow would be removed from all roadways, entrances and parking stalls. 
1:ciiioval of more than eight inches of snow would be an additional charge. However, tlie contract did 
i i o t  provide fhr automatic sidewalk or walkway snow clearance. Additioiial charges for other heavy 
iiiacliinei-y ,idditional men to shovel walkways and sidewalks, snow blowers and ice melt would accrue 
2 t tlic req~ic~f  of the homeowner’s association. An ~nvoice dated February 17, 2003 reveals that Quail 
I<un paid additional charges for the removal of twelve additional inches of snow, additional nian hours, 
1)obcat i i u  cc and snow blower usage. 

’ondomini iini Section 4 for the 2002-2003 season. Included in the snow removal services were 

I-’l,iintil’I‘testified to the effect that it had snowed heavily three days prior to her fall. As she left 
Iicr condoi iiiiiium on the date of the accident she noticed ice and snow on the walkway but didn’t see 
;tiiy ice nielt. Slit. was looking straight ahead to the parking lot at the tinie of her fall. She slipped on 
thc curb x d  fkll to the ground, injuring her left ankle and left lower leg. After the fall, she noticed that 
thc area \I licre she fell \+’as a large patch of black ice. She stated that she was unaware of who actually 
\\;is i’cspoi isiblc for  clearing tlie snow outside her condominium. 

A t  his c\amination before trial, Robert Varello testified to the effect that he is President of 
’~’;ireIlo. I c‘ recalls dealing mainly with Mr. David Neiderman, the managing agent from defendant 
Fair field Properties, the property niaiiagement conipany. If there was less than two inches of snow on 
the ground. he Lvaited for a call from Neidernian. He has no records of what service was rendered on the 
tlatc of the accidcnt. He recalls that on February 17. 2003, his crew plowed only tlie roadways and 

[* 2 ]



rai.l‘iiig arcas. Hc. was told by Netderiiian not to remove snow from the sidewalks of section four since 
llicre was a siipa-intendent there who performed this service. He also did not routinely spread sand or 
sa1 t i inle~c request was made by Neidermn. 

Deiiiiis Legasp testified to the effect that he was a superintendent of Quail Run Condoniiiiiums 
IL ’  at the ti  iic ofplaintiff’s fall. He performed duties such as carpentry, and sprinkler system repairs. 
Hc also perfbrmed snow removal of the walkways in the early mornings and spread ice melt thereafter, 
h i  d i d  not  Lcep records or report this work to the property manager. He purchased ice melt with the 
company ci-cdit c x d  and used it as needed at tlie building. He received no complaints of ice on the 
u ~ i I l < ~ ~ ; i y s  prior to plaintiffs fall. He routinely inspected the walkways around his building for ice and if 
Iic obcen 01 I C C  lie applied the ice melt to tlie area. He recalls the storm of February 17, 2003 aiid that 
Varello’s cniployees did a good job clearing the snow. If he noticed that the snow plows sprayed snow 
cIii io ihc ~ t ~ J k n a y s  after plowing, he would go back and clear the snow. 

M I ,  [)a\  id Neideriiiaii testified to the effect that lie is employed by Fairfield Properties Service, 
[.I I’ ;IS a p r o p ~ r t ~  manager. He oversees day to day operations of approximately eight properties, 
1 ncl tiding the condominiums at Quail Run. IHe managed Condo Four, the coiiiplex in which the plaintiff 
lives, :it tlic, time oftlie subject fall. He received no complaints regarding snow or ice at tlie area where 
pluntifff’e I He stated that it was the duty of the superintendent for Condo Four to remove snow and 
ICL‘ Ji-om thc sidcn alks. Sanding, salting aiid snow removal from walkways by Varello iiiust be first 
: pix-ovcd kl! thc  (‘ondo Board as an additional expense. 

l i t  opposition, Quail Run contends that an issue of fact is raised by Mr. Legaspi’s testimony 
~vIicre111 Iic \i;itcs that at times he would clear the snow which was sprayed by Varello’s snow plow onto 
the sidenalhs. Tli~is, black ice could have been formed by the snow left on the sidewalks after they had 
Iwcn clcawct bj, Legaspi. In  addition, plaintiff claims that Varello created a dangerous condition by 
iicgligent 1)) clearing snow three days prior to tlie accident. 

Thv tlirc-shold question in any negligence action is whether defendant owed plaintiff a duty of 
tax. Ordiiiar11j ;I breach of a contractual obligation will not be sufficient in and of itself to impose a 
diity owed to third parties, which would result in tort liability (Clzurclz v Callaizan Iizdus., Iizc., 99 
NY2d 104 752 Nk’S2d 254 [2002]). Only three sets of circumstances create exceptions to this general 
r tile. First tort li,tbility may ensue if the promissory to the contract, through his affirmative actions, 
ci cates oi’ e-mxrbates a dangerous condition. Second, if a plaintiff reasonably relies upon defendant’s 
contin tiiiig Iwfhrniance of a contractual obligation to her detriment, tort liability might be imposed. 
Third, I i ah r  I rty could be imposed if a comprehensive inainteiiaiice contract is such that the contracting 

pnriy cntircly awumea tlie duty of another to maintain tlie premises safely (Clturclz v Callanan Iizdus., 
l i ic. ,  5 i q m . :  Espiiiul v Melville Sitow Coiztix, IIZC., 98 NY2d 136, 746 NYS2d 120 [2002]). 

I-lone\c-.r, tlie courts have repeatedly held that contracts for snow removal such as tlie one at 
IS\LI(: I I I  this case do not create a duty to third persons when the limited snow removal obligation does 
n o t  miotint io ii comprehensive aiid exclusive property maintenance obligation which totally displaced a 
Ixoperty o ner’s duty to maintain tlie premises (Espinal v Melville Snow Coiztrs., Iizc., supvu; Eidlisz v 
t/Yll. of Kiryus Joel, 302 AD2d 558; 755 NYS2d 422 [2003]; Gordoit v Talleyraizd Crescent Dev. 
Gorp., 703 4D2d 7 12, 757 NYS2d 794 [2003], subsequent appeal 304 AD2d 71 I).  Here, although 
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\'arello assumed ;I duty to plow the parking lot, roadways and parking stalls owned by Quail Run when 
thc xciiniu lation reached two inches, this limited obligation, which did not include any shoveling, 
u id i i ig  01- ;learing of sidewalks or inspecting thereof, does not aniount to the kind of comprehensive 
and ciclusicc niaintenance agreeiiient which would result in liability. 

I n  .in4 event, Neideriiian stated that i t  was the superintendent's responsibility to clear snow froin 
the cva l l< \~~)y\  iiiilesc, Varello was contacted for that purpose. Furthermore, there is no evidence 
prcsentcd by philitiff that she detrimentally relied in any way on Varello's contractual obligation to 
plou. F i~ ia l ly ,  thcre is no evidence presented that any affirmative acts by Varello created or exacerbated 
;I (langcroti\ coiidition. Indeed, the uncontradicted evidence is that Varello did not plow on the day of or 
tlic day before ~~laintift 's accident. Contrary to plaintiffs assertions, Varello was not hired to clear the 
sidewalhs. I'herefoi.e, i t  caiinot be said that any affirmative actioiis of Varello created or exacerbated the 
condition v, liicli allegedly caused plaintiffs iiijuries. 

.4ax~rdliiglj,  Varello's motion for summary judgment is granted and the complaint and any cross 
-7 claims 3s a , w t e d  against Varello are dismissed. 

FINAL DISPOSITION X ! /IQ/ON-FINAL. DISPOSITION 
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