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, .  
;,,Ix:ti tlic Ibllowing papers numbercd 1 to -78- read on these motions for summary judgment ; Notice of Motion/ Order 

io She\\ cl‘a~ise aiid supporting papei-s 1 - 2 I ;  39 - 55 : Notice of Cross Motion and supporting papers 22 - 38 ; Answering 
. \ f l i t la \  its and qymrt ing  papers 56 - 57; 58 -S9; 60 - 62; 63 - 64; 65 - 66; 67 - 69 ; Replying Affidavits and supporting papers 
______________ 7 ( 8  - 77:  ‘77 - 73. 7-1 - 76 : Other sur-reply 77 - 78 ,: (; ) it is, 

ORDERED that these motions are consolidated for the purpose ofthis determination; and it is fLirther 

ORDERED that the motion (#007) by defendant Nalpak Construction Corp. for an order pursuant 
to C’I’LR 3 2  17 granting summary judgment dismissing plaintiffs Labor Law 5 200 and common-law 
negligeiice c iuse5 of action, and an order of conditional summary judgment on its claim for 
iiitleiiiiii fic,ition as qginst  VTA contracting Cop.  and/or CJV Mason Contractor, Inc., is granted to tlie 
extent that p aintiff*s Labor Law tj 200 and common-law negligence claims are dismissed as against it, 
: i n  d it is granted summary judgment on its claim for contractual indemnification over and against VTA 
( ‘ctiitracttiig 1- ot-I?., and on its claim for common-law indemnification over and against CJV Mason 
( c+iitractoi- Iiic.. ,ind is otherwise denied; and it is fLirther 

ORDERED that the cross niotion (#008) by defendant Stewart Avenue Realty, LLC for an order 
pLirsuaii t to CPLR 32 12 granting summary judgment dismissing plaintiffs Labor Law lj 200 and 
coiiimoii-Ian negligence causes of action, and an order of conditional suniniary judgment on its claim for 
indciiinific,it ion a s  qa ins t  Nalpak Construction Co., Inc., VTA Contracting Corp. and/or CJV Mason 
( onrrat‘tor. Inc., i s  granted to the extent that plaintiffs Labor Law 5 200 and common-law negligence 
c1;iims are di.;niissed as against it, and i t  is granted suniniary judgment on its claim for contractual 
indemnific;it oil c)vcr and against VTA Contracting Corp., and on its claim for common-law 
iiiclcmiiific;it 011 uver and against CJV Mason Contractor, Inc.. and is otherwise denied; and it is further 

ORDERED that tlie niotion (#009) by plaintiff for an order pursuant to CPLR 3212 granting 
suniiiiary judgmcnt as to defendants’ liability pursuant to Labor Law 5 240( 1) and for a special 
prefkrciice, I:, granted to the extent that plaintiff is granted summary judgment on the Labor Law 5 
2+3( I ) claim.  and is otherwise denied. 

Tlii,, x t ion  was commenced on behalf of plaintiffs decedent, Joseph Lengefeld, pursuant to 
Labot Law $ 5  200. 240( 1). and 241(6), and for common-law negligence, for his injuries and subsequent 
de,ith resiiltiiig li-oni his fdl from a scaffold. The property owner, Stewart Avenue Realty, LLC, (Stewart 
4\ c ) hired K,ilpal< Construction Corp. (Nalpak) to act as the general contractor for renovation of its 
buildiiig. Pui-\uant to a written subcontract with Nalpak, VTA Construction Corp. (VTA) agreed to 
perform thc rnasonry work. VTA, in turn, subcontracted its work to CJV Mason Contractor, Inc., (CJV) 
\ i a  ,117 nl-al ayreement. CJV provided the men and material to perform the masonry work set forth in 
\ TA‘s contr;ict with Nalpak. VTA’s principal was Walter Vita, Jr.; his son, Walter Vita 111, known as 
“C’liip.’’ wa> ZIV’s principal. 

The decedciit‘s brother, Christopher Lengefeld, testified at his deposition that he and Joseph were 
ciiiployed as laborers by “Vita Mason,” and that they were supervised by either “Chip” Vita or his father, 
Walier Vita. ~ Ioseph was a member of a laborers union, although it  appears that he had worked for years 

1 I :ipl)~‘;irs that  the decedent’s injuries prevented his deposition prior to his demise. I 
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\\ it11 thc Vit: \ i n  a tionuiiioii capacity. (3hristopher had worked for Vita Mason, on and off, for about 
li\ e years. I I C  1% orhed closely with his brother and witnessed the accident. On that day, Joseph was 
ditecttng the erection of the subject scaffold. The pipe scaffolding consisted of two sections and was 
o\ er 20 feet itgli (’Iiristopher and Joseph had erected the pipe frame and placed the boards on top, 

hicli acted 
liristoplier ’A ;IS 111 the process of moving blocks to different locations on the work area. There was an 

cxrglit-litot Ions copper pipe extending from the ceiling area and Joseph was attempting to move it off of, 
and J W J ~  trom, the M ork area. However, as Joseph was pushing it out of the way, the top section of the 
pipt‘ brol\e o;?’and lie fell head-first off the scaffold to the concrete floor below, suffering the grave 
iiijut ies complained of herein. Christopher also testified that there were no guardrails on the scaffold to 
prc\ cnt his lxother’s fall nor were they provided with safety harnesses. 

;I work area for the masons. A lull had delivered a load of blocks to the top and 

l-aboi. L a w  240( I ), commonly known as the “scaffold law,” creates a duty that is nondelegable 
aiitl an owner or general contractor, or agent, who breaches that duty may be held liable in damages 
rc_tardlcss of whether it had actually exercised supervision or control over the work (see, Ross v Ciirtis- 
Palrirer Hydro-Electric Co., 8 1 NY2d 494, 60 1 NYS2d 49 [ 19931). The “exceptional protection” 
~~rc~vided  for n orkers by $ 240(1) is aimed at “special hazards” and is limited to such specific gravity- 
rel.ised accidcnts as falling from a height or being struck by a falling object that was improperly hoisted 
G I -  itiiidcquatc~ly wcured (Ross v Curtis-Palmer Hydro-Electric Co., supra at 50 1 ; Rocovich v 
COiisolidateL‘ Edisort Co.. 78 NY2d 509, 5 14, 577 NYS2d 219 [1991]; Ziinmer v Chenzurzg Coicitty 
Perforrnirig Arts, 65 NY2d 5 13, 493 NYS2d 102 [ 19851). Specifically, Labor Law Q 240( 1) requires that 
.;atety devices be “constructcd, placed and operated as to give proper protection to a worker” (Klein v 
(‘iry o~’NcN) York. 89 NY2d 833, 834, 652 NYS2d 723 [1996]). A violation of this duty will result in 
strict I iabil i t l  wherc the violation was the proximate cause of the accident (Crespo v Triad, Iiic., 294 
, l L ) 2 d  145. 711 NYS2d 25 [2002]). 

Here, the i iiicotitro~ erted facts established that the scaffold failed to protect plaintiff from a 
spccitic grav ty-related accident, the precise harm the statute is intended to prevent (Ross v Curtis- 
Palriier H j d i  o-Electric Co., siipiu; Rocovicli v Consolidated Edisoii, supra). Where the scaffold fails to 
pet torin its iiinction of safely supporting the worker, a statutory violation, and thus prima facie 
entif lement to summary judgment, has been established (LoVerde v 8 Prince St. Assoc., 35 AD3d 1224, 
1226- 829 N”S2d 300 [2006]; Hunria v Celfnzaiz, 29 AD3d 953, 815 NYS2d 713 [2006]; O’Coizizor v 
Enriglit Marble & Tile Corp., 22 AD3d 548, 802 NYS2d 506 [2005]; Vergara v SS 133 W. 21, 21 
lL>3d 279. 81)O NYS2d I34 [2005]). “Once the plaintiff makes a prima facie showing, the burden then 
sliilis to the ccfendant, who may defeat plaintiffs motion for summary judgment only if there is a 
plausiblt: vte~v of the evidence--enough to raise a fact question--that there was no statutory violation and 
tliat p lamt i f f s  own acts or omissions were the sole cause of the accident” (Blake v Neiglzborlzood Hozis. 
Sei-v\. o f N .  k. City, 1 NY3d 280, 289, 771 NYS2d 484 [2003]; Squires v Robert Marini Bldrs., 293 
AD2d 808, X l N .  739 NYS2d 777, Iv denied 99 NY2d 502, 752 NYS2d 589 [2002]). 

L)eferciants, in opposition, rely upon the deposition testimony of Chip Vita, who testified that he 
the dccedent’s employer, and that he was present on the day of the accident and supervising the 

dcceden~. Although he did not recall seeing the decedent working on the scaffold and did not witness his 
t i i l l ,  he came to learn tliat the decedent was in the process of erecting posts for scaffold guardrails when 
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he I’cll.’ Chip also testified that there were harnesses in the on-site gang box, although he did not recall if 
the tleccdciit was wearing a liarness, and he also testified that the decedent did not disobey any direct 
\nri.t> itisti u(:tions. Therefore defendants argue, there are questions of fact as to how the accident 
happencd. I-iowevcr. thc absence of a safety railing or any other safety device to prevent the decedent’s 
1’dI constitiit.d ‘1 violation of S 240(1). Even assuming, for the purposes of this motion, that plaintiff was 
p l a c t n ~  post:, fbt- the guardrails and that there were safety harnesses available at the site, such facts could 
iiot defeat pl.itiitit‘f~s cntitlenient to summary judgment (LoVerde v 8 Prime St. Assoc., supra; Vergara v 
SS 133 C K  21. s i i p u ) .  Further, the decedent’s actions could not be the sole proximate cause of his 
,izcidcn~ as there IS  no cvidence that he engaged in iinforeseeable, reckless activities or misused a safety 
device that 
i\ccordingly plaintiff is granted summary judgment as to the liability of defendants Stewart Ave. and 
Yalpak pur\iiaiit to Labor Law 8 240( 1). 

a b  provided to him (Bellarty v Public Storage, 36 AD3d 574, 575, 828 NYS2d 458 [2007]). 

iZ siit)conrractor will be held liable under Labor Law f j  240( 1) where it has become an agent of 

AD3d -, 2007 NY Slip Op 8202, 2007 NY 
th t .  ou iier o r  general contractor (Rccssin v Louis N. Picciano & Son, 54 NY2d 3 1 1, 3 17-3 18, 445 NYS2d 
I27  [ 108 1 1 ,  ibfillcr v Yeshiva Zichron Mayir Cedola , 
App Di\. LEXIS 1 1046; Piazza v Frank L. Citniizelli CGzstr. Co., 12 AD3d 1059, 1060, 785 NYS2d 207 
13004]: Evwitt v Nozkowski, 285 AD3d 442, 443-444, 728 NYS2d 59 [2001]). Here, plaintiff 
cstahlislied that VTA had authority to supervise and control the work which gave rise to the decedent’s 
tiijut-ies and thereforc was a statutory agent of the owner or general contractor (Miller v Yeshiva Ziclzron 
I l q i r  Geclola ~ ~ i i p u ;  Piuzzcl v Frank L. Ciininelli Corzstr. Co., supra; Everitt v Nozkowski; supra; Sog 

11 (2S.E Djwnnzics, 239 AD2d 489, 49 1 ,  658 NYS2d 35 1 [ 1997]), and VTA failed to raise a triable issue 
o1’f;ict :is to this ISSLIC. Accordingly, plaintiff is also granted summary judgment as to the liability of 
deft~ndmt V T 4  pursuant to Labor Law 5 240( 1). 

‘The protection provided by Labor Law 5 200 codifies the common-law duty of an owner or 
~ei icral  contiactor to provide employees with a safe place to work (Jock v Fien, 80 NY2d 965, 590 
YY52d 87s I 19971 ). I t  applies to owners, contractors, or their agents (see, Rzissiiz v Louis N. Picciano 
& Sons,  . ~ ~ / , I N Y I )  \\ ho exercised control or supervision over the work and either created an alleged 
ciaiigcroiis ccliiditton or liad actual or constructive notice of it (Lombardi v Stout, 80 NY2d 290, 590 
\Y\2d 5 5  [1003]: Y o i g  Jii Kim v Herbert Constr. Co., 275 AD2d 709, 713 NYS2d 190 [ZOOO]). 
Where, (35 here, the alleged dangerous condition arises from the method or material controlled by the 
~ i i l ~ ( ~ ~ ~ i i t r ~ i c t o ~ ’ ~  own contractor and the owner and general contractor exercised no supervision or control 
o~c: ‘  the i i i j u  -cd employee’s work, no liability attaches under the common law or Labor Law fj 200 
(Conies 11 Ncrv Z’ork State Elec. & Gas Corp., 82 NY2d 876, 877, 609 NYS2d 168 [1993]). 
4ccordingly. defendants Stewart Ave. and Nalpak are granted summary judgment dismissing these 
c;111:;es of actloll. 

Ileteiiciants Nalpak and Stewart Ave. also move for conditional summary judgment on their third- 
p - t ~  claims for indemnification over and against VTA and CJV. The contract between Nalpak and VTA 
provide.,, i t i  pertinent part at section 4.6.1: 

( 1111, doex n o t  dispute that the deccdcnt was attempting to move the copper pipe out of the way when he 
fell off111c ,C‘ll’k>I<l 
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To the fullest extent permitted by law the Subcontractor (VTA) shall indemnify 
#ind Iiold harmless the Owner, [and] Contractor. . . from and against claims, damages, 
los\ei anti expenses, including but not limited to attorney’s fees, arising out of or resulting 
froin perforiiiance of the Subcontractor’s Work under this Subcontract, provided that such 
clain I ,  damages, loss or expense is attributable to bodily injury, sickness, disease or death, 
o r  to iii-jiiry to or destruction oftangible property (other than the Work itself) including 
E o h x  of‘ use resulting therefrom, but only to the extent caused in whole or in part by 
i i q l  I gent acts or omission of the Subcontractor, the Subcontractor’s Sub-subcontractors, 
aiiyo ie directly or indirectly employed by them or anyone for whose acts they may liable, 
reg,ir-ciless of whether or not such claim, damage, loss or expense is caused in part by a 
p a r ~ y  I ndemni lied hereunder. 

.4ltaough ;I claim for indemnification “does not generally accrue until payment is made by the 
party sceking” indemnification (Bay Ridge Air Rights v State of New York, 44 NY2d 49, 53, 404 
NYS2d 73 [ 07x1). “a conditional judgment may be entered where indemnification is based upon an 
eupiesa contixt to indemnify against loss” (Martinez v Fiore, 90 AD2d 483,454 NYS2d 475 [1982]). 
Vl areover, tlierc IS no need to condition summary judgment on a finding of actual liability where, as here, 
the plaintiff ias been granted partial summary judgment as to the moving defendants’ vicarious liability 
iinder Idahor Laan 9 240( I )  (Boshrzakov v Higgiizs-Kieffer, Irzc., 255 AD2d 983, 680 NYS2d 337 
1 1098] Tlierefi)rc, both Nalpak and Stewart Ave. established their entitlement to contractual 
indcmni tication (Perez v Spring Creek Assoc., 283 AD2d 626, 725 NYS2d 875 [2001]; Werner v 
f k s t  Mertrhw ljiiioii Free School Dist., 245 AD2d 367, 667 NYS2d 386 [ 19971) and VTA failed to 
refute this with admissible evidence to the contrary (see, Zirckernzan v City of New York, 49 NY2d 
557. 427 NYS2ti 595 [ 19801; Fabbricatore v Liizdeizlicrrst L7iiioiz Free ScltoolDist., 259 AD2d 659, 
686 NYS2d 822 [ 19991). Further, General Obligations Law Q 5-322.1, which does not permit 
indemnilfication uhere tlie party being indemnified is also at fault (see also, Ztri Brick & Concrete C o p  
1’ /1cJtizri Cus. CG Sur. Co., 89 NY2d 786, 658 NYS2d 903 [1997]), is not a bar here in that defendants’ 
liability IS not  based upon fault but is vicarious and imposed by statute, and VTA agreed to provide 
sali.ty precaiitioiis and to comply with applicable rules and regulations pursuant to section 4.3.1 of the 
contract (WC ulso. Priestly v Montejiore Med. Ctr./Eirzsteiiz Mea. Ctr., 10 AD3d 493, 781 NYS2d 506 
I20031: Sairros v BRE/Swiss, 9 AD3d 303, 780 NYS2d 585 [2004]). Accordingly, Nalpak and Stewart 

against VTA 
(3 .  are gia itecl sii mmary judgment on their third-party claims for contractual indemnification over and 

4s  a general rule, an owner or general contractor held vicariously liable for a plaintiffs injuries 
p i r w a n t  to 12abor L a w  9 240( 1)  is entitled to full common-law indemnification from the “actor who 
caiiscd the accident” (Chapel v Mitchell, 84 NY2d 345, 618 NYS2d 626 [ 19941; Rivera v 
I1 ‘.4l~.ssriiirlro. 2.18 AD2d 522, 669 NYS2d 877 [ 19981; Werner v East Meadow Union Free ScJiool 
llrst.. siymi ) To establish a claim for common-law indemnification, “the one seeking indemnity must 
pz)\  e not o n l j r  that it was not guilty of any negligence beyond the statutory liability but must also prove 
that the proposed indemnitor was guilty of some negligence that contributed to the causation of the 
accident” (Pcrri v Gilbert Johnson Enter., 14 AD3d 681, 685, 790 NYS2d 25 [2005]; Priestly v 
MoiiteJiore ,Wed C’tr./Eiizstein Med. Ctr., supra) or “in the absence of any negligence” that the proposed 
iiidemn~toi “had tlie authority to direct, supervise, and control the work giving rise to the injury” 
( Hcwranrlcn,: s Two E. End Ave. Apt. Corp., 303 AD2d 556, 557, 757 NYS2d 65 [2003]). Since CJV, as 
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the cieccdcnt’ employer, had the authority to direct, supervise, and control the decedent’s work and the 
l iabt l i t \ i  of halpak and Stewart Ave. is solely vicarious, they are entitled to suminary judgment on their 
third-party CIi1tt115 for common-law indemnification over and against CJV (Priestly v Murztefiore Med. 
(kr./Eiiisfeiii Med. Cti:, sz~pm) .  Further, in light of decedent’s grave injury, his employer is not exempt 
ii-om ;I claim for :omnion-law indemnification as provided by Worker’s Compensation Law tj 11 (see 
~ i l \ o ,  n/lnjew.~hi v Brundalbiiz-Pertlz Cent. Scliuul Dist., 91 NY2d 577, 673 NYS2d 966 [1998]). 
,2cc.ordinglq Nalpak and Stewart Ave. are granted summary judgment on their third-party claims for 
coni mo ti- 1 au I ndeni t i  i ti cat ion over and against C JV. 

I o tl-le extent that Stewart Ave. is seeking indemnification over and against its general 
contractor. NCtlpah, it has not establislied its entitlement to contractual indemnification as a matter of 
lab Wliilc I pal ty “who is held liable In the absence of negligence, pursuant to Labor Law 4 240( l), 
may be entit ed to contractual indemnification, it is elementary that the right to contractual 
1 tidenim lication depends upon the specific language of the contract” (Muss v McDoizaZd’s Curp., 34 
.2113d 656. $ 2 5  NYSZd 497 [2006]; Kader v City ufNew YurkHuus. Preserv. & Dev., 16 AD3d 461, 
463. 79 1 h’YS2d 634 [2005],  quoting Gillinure v Duke/Fluur Daiiiel, 221 AD2d 938, 939, 634 NYS2d 
58X 1 1095 I ) .  IHere. the contract between Stewart Ave. and Nalpak is a form agreement drafted to 
;ippI> to  a contract between a contractor and a subcontractor but it was modified by substituting the 
owner. Steu art Abe., for the subcontractor. It  is not clear that the contract, as written, provides for 
~ l i c  indvmiii tication sought by Stewart Ave. Further, since Nalpak exercised no supervision or control 
o\  et t he  decdcn t ’s  work, Stewart Ave. cannot establish its right to common-law indemnification. 
\c.i.ordingly. ~i[ni[iiary judgment on its claim for indemnification over and against Naplak is denied. 

Lastli,. plaintiff sceks a special preference. To be entitled to a trial preference pursuant to CPLR 
340-3(a)(3). the movant must allege facts sufficient to establish that the anticipated lag in reaching the 
subject  action for trial is likely to cause undue and unusual hardship ( R a p  v Nationwide Iizsuraizce Cu., 
I20 AD2d 5 7 c ) .  5 0 2  NYS2d 66 [ 19861). Here, plaintiff has offered no support for the request and it is 
den 14. Nevertheless, because plaintiff has been granted summary judgment as to defendant’s liability, 
iipoti service o f a  copy of this order with notice of entry the Calendar Clerk of this Court is directed to 
placc this ;IC ton on the CCP Calendar for the next available trial date.’ 

J.S.C. 

FINAL 
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