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SYLVIE GRIMM, 

Petitioner, 

Index No. 105441 /07 

DECISION, O M E R  
AND JUDGMENT 

For a Judgincrit Pursuant to Article 78 or the 
Civil Practicc 1 .aw and Rulcs 

STATE OF- N E W  YORK DIVISION OF IIOUs 
AND COMMUNITY RENEWAL OFFICE OF 
ADMINISTRATION, 

Rcspondent, 

151 OWNERS COW., 

iiitervening-Respondcxi t . 
________________-_____________1___11__1_---------------~------------- X 

SHIRLEY WERNER KORNWICH, .J. 

hi this Arlicle 78 proceeding, petitioner, a rctit stabilized tenant, challenges a Febi-uary 21 ~ 

2007 determination of respondenl Division of Housing and Cornrnunity Renewal 

(“Determinatjon”), which dcnied the tenant’s Petitio11 for Adrninistrativc Revicw (“PAR”). l’hc 

Dcterrnination adlicred to the June 2 1, 2006 determination o f  the Rent Administrator (“RA 

Dccision”), which denied petitioner’s rent overcharge complaint. Petitioner filed the overcharge 

cornplaint oii J U ~ Y  19, 2005. 

Petitioner entered into possession of apartment 7 (“Apartment”) in the b ~ ~ i l d i n g  located at 

I5  1 Ludlow Street, New York, NY (“Building”), tinder a one-year lease cominencing April 1 ,  

I 
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2004 at a monthly rental of $1, 450.00. Owiiership of thc Building was transferred to ilic ~11i*reiii 

owiier, Intervening-Respondent, 1 SO Owners Corp., in October of 2004. Petitioner's rent WIIS 

increascd to $1,500.75 upon the expiration of her initial lease. 

The current owner admits that the prior owner of the Building “failed to file registrations 

(or several years.” When thc current owner bought the Building, the last registralion slatcmcrit 

for the Apartment, which was liled in 1999 (“1 999 Registration”), contained a legal regrilatcd 

rent of $578.96 and listcd the Apartment as rent stabilizcd. Administrative Rcturn A-8, Ekh. 13. 

Subsequently, the current Owner filed annual registrations h r  thc ycars 2001 through 2005. 

The tenants iri occupancy of the Apartment immediately preceding peti lioner, werc ‘I’racy 

Hartinan and John Botak. They lived in the Apartment from April 2000 through March 2004. 

Their initial monthly rent was $1,450.00. According to Mr. Bozak’s affidavit, which was 

submittcd to the Kent Adminislrator, the prior owner did not give 1ini a rent stabilized leasc 

rider, never provided him with annual rcgistration statements and did not explain 110w tlicir in i t id  

monthly rent was calculated. Administrative Rcturn A-22, Exh. E. An affidavit suhmiltcd by Ms. 

Hartman confir-mcd that the rent for the Apartment was $1,450 during her tenancy. 

Administrative Keturn A- 19, Exh. B. 

The Determination and the RA Decision were based strictly upon the 2001 registration 

statcment. ‘]>he Determination cited $2526.1 (a>(2) of the Rent Stahilkition Code:, which 

provides as follows: 

... no determination of an overcharge and 110 award or calculation of an award of‘ 
the amour11 o f  an overcharge rriay be based upon ax1 overcharge having occurrcd 
more than four years before the complaint is filed; addilionally: ... 
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(ii) the rental history oc the housing accommodation prior to the four-year period 
preceding thc filing o f a  complaint pursuant to this section, and section 2522.3 or 
this Title. shall not bc examined. 

9 NYCRR 42526.1; scc also C.P.L.R. $213-a. 

The base date in this case was July 19, 2001, four years prior to the filing of thc 

overcharge coinplaint. Neither the Determination nor the RA Decisioii specifically rcjectcd 

petitioner's claim that lhere was evidence of fraud. Rather, the Deterriii~i;iijon rcasoiicd that 

hecause the prior tenants acttially r&ded in thc Apartment, here w a ~  no illusory i:cnancy 

Hence, neither the Determination nor the RA Decision discussed whethcr petilionei-’s evideiice 

deinonstralcd that the registration statement in effect on the base date was unreliable, i.e. ~ that thc 

rent for the Apartment incrcased 250% from 1999 to 2000 and that the il-nmctliatcly preccdiiig 

tenants did not receive a. relit stabilized lease rider or annual registration stateincnts. Thc 

Detcrmiiiation simply calculated the rent assuming without discussion that the registration on Ihc 

base date was legitimate. 

111 Thonzton u. Baron, 5 N.Y.3d 175 (ZOOS}, the Court: ofAppeals held that wlierc thew 

are no reliable rent records, thc rent must be established using the default formula - the lowest 

1-ent charged for a rent-stabilized apartment with the same number of rooms in the sainc Iwilding 

on the base date. ‘The court in Dr-ziuker v. kfauro, 30 A.D.3d 37, 40 (1” Dcpt. 200G), explajiml 

thc rcasoning behind the l~rorrtton holding: 

a lalidlord who can extract an unlawful rent for a sufficiently long pcriod of time 
may be able to establish the stahilizcd rent at the unlawful level, lo the detriment 
of a future tenant. This is so because the courts are generally prohibited from 
exaniiniiig the rental history of an apartment beyond a four-year period 
(CPLR213-a; see 77ihnmton v Barin, ....) Thus, an illcgaI agreemciit can result in a 
future tenant having to pay more than the legal stabilized rcnt jor a unit, a 
prospecl which militates in favor of voiding agreements such as this in order to 
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prevcnt abuse and pmmote eiiforcemenl uf lawful regulated reIits. (c i l rr l i rm 
omittecl) ‘ 
In light of Thorvilon and Drucker, the Rent Administrator and DHCR sbould 11;ivc 

considcred the issue olwhether the registration statement in effect on the base datc was icliablc. 

Where an administrative dstcrmination is made without coiisidcrntioii o f  the cemal  issue, 

remand for de novo review is appropriate. Matter of Bluckmel- 11. NYS Div. of Housitzg mid 

C,?~mmunity Henewnl, 141 A.D.2d 334 (1” Dept. 1988); Feickevl v. McGddiPick, I 19 N.Y . S . M  

301, .304-305 (Sup. Ct. Kings Co. 1953) (rcmand where determination arbitrarily Fiiilod lo 

consider issue of whether transfcr of property WLS rriade to avoid rent regulations), Accoi~diligly, 

it is 

ORDERED, ALIJUDGED and DECREED that Ihe petition is granted, h e  February 2 1 ,  

2007 Determination of the DITCR is hereby vacated and the matter is remaiidcd to DHCR for 

reconsideration in accordarice with this decision. 

Dated: December 12, 2007 

ENTER: 

I In Druc/cer, the landlord and tenant had stipulated to a rent that violated thc rent 
giiideliiics’ allowatices as part of a settlement. The tenant in Drucker had agreed to Ihc subversion 
of the r m t  laws, and it was IIG, not an unsuspecting future tenant, who was claiming thc 
ovcrcharge. Thus, thc equities in Druckzr were less favorable to the landlord’s position than tlial 
of rcspondent here. 
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