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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: I A S  PART 15 
3---------c-------______I_______________ x 
TRAVERS JEWELERS C O R P . ,  

P l a i n t i f f ,  
Index No. 1 0 7 4 7 5 / 0 5  
Mtn Soq. 002  

-against- 

650 FIFTH AVENUE CORPORATION and LIZ 
CLAIBORNE, INC., d/b/a  MEXX FIFTH AVENUE 

Defendants .  

650  FIFTH AVENUE CORPORATION and L I Z  
CLAIBORNE, INC., d/b/a  MEXX FIFTH AVENUE 

Third-party Plaintiff, 

- a g a i n s t  - 

B . P .  A I R  CONDITIONING CORP. ,  

Third-party Defendant.  

WALTER E. TOLUB, J. : 

T h i s  is an action to recovery monetary damages for p r o p e r t y  

a l l e g e d l y  damaged as a r e s u l t  of two separate water damage 

incidents t h a t  occurred on plaintiff's premises. 

defendant  L i z  C l a i b o r n e ,  Inc., d/b/a Mexx F i f t h  Avenue ( " L i z  

Claiborne") moves, pursuant to CPLR 3126, for dismissal of 

By t h i s  motion, 

plaintiff's complaint on t h e  grounds of spoliation of evidence. 

Alternatively, defendant  L i z  Claiborne seeks an order p r e c l u d i n g  

plaintiff from o f f e r i n g  a n y  evidence as to a l l  items destroyed 

during the course of the litigation. Third-party defendant  B.P. 

[* 2 ]



Air Conditioning Corp .  

relief. 

Avenue") cross-moves f o r  dismissal of t h e  complaint o n  t h e  

grounds of s p o l i a t i o n ,  and additionally moves for summary 

judgment  on the cross-claims advanced by them against d e f e n d a n t  

L i z  Claiborne f o r  c o n t r a c t u a l  and common law indemnification. 

Defendant 650 F i f t h  Avenue a l s o  seeks summary judgment  on the 

issue of l i a b i l i t y  and for dismissal of a l l  of t h e  claims 

("B. P. Air") cross-moves for similar 

("650 Fifth Defendant  650 Fifth Avenue Corporation 

advanced a g a i n s t  t h e m .  

u t i q a t i o r l  Histprv 

Plaintiff operates a fine art/jewelry s t o r e  located at 6 5 0  

Fifth Avenue in Manhattan 

Avenue is t h e  owner and l and lo rd  of t h e  building where 

plaintiff's s t o r e  is located. 

t e n a n t  o f  the space a d j a c e n t  to plaintiff's store. 

("the premises"), Defendant 650 F i f t h  

Defendant L i z  Claiborne is the 

P l a i n t i f f  claims that on January 26, 2003 and again on 

J a n u a r y  11, 2004, plaintiff's s tore  sustained water damage when 

an overhead p i p e  began to leak. Plaintiff claims that t h e  2003 

incident caused p r o p e r t y  damage in the amount of $46,228.29, and 

the 2004 incident caused a n  additional $54,062.43 in p r o p e r t y  

damage. 

2005, plaintiff amended its complaint. 

defendant  Liz Claiborne commenced a third-party action against 

B . P .  Air Conditioning Corp. 

T h i s  action was commenced in May, 2005 and in August, 

In Janua ry ,  2006, 

( " B . P .  Air"), the entity hired by 
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defendant Liz Cla iborne  t o  r epa i r  t h e  overhead  p i p e  which caused 

t h e  p r o p e r t y  damage in plaintiff's store. 

-cla.j-med Dmaqa 

In support of  their damage claims, plaintiff produced an 

itemized list of  claimed damages, which was compiled by the late 

Wendell  (Bill) Dickerson, t h e  manager of  p l a i n t i f f ' s  store. M r .  

Dickerson was a l s o  a friend of plaintiff's president and sole 

shareholder, Sam Kassin. The damaged items, the most valuable of 

which were inventoried as carved i v o r y  pieces,  were n e v e r  

produced f o r  inspection. 

this a c t i o n ,  p l a i n t i f f  moved the  damaged i t ems  from t h e  premises 

t o  a s t o r e  i n  N e w  Jersey owned by M r .  Dickerson ( T r a n s c r i p t  of 

M r .  Kassin, Exhibit D, p .  50-52 at 12, 5 5 - 5 7 ) .  M r .  Kassin 

t e s t i f i e d  t h a t  M r .  Dickerson  allowed plaintiff to store t h e  

damaged merchand i se  t h e r e  (a. a t  5 6 ) .  Mr. Kassin knew t h a t  the 

merchandise involved i n  this litigation was at Mr. Dickerson's 

New Jersey s to re  and had been there s ince  a t  least August, 

(u. at 117, 143-144). Mr. Kassin a l s o  testified t h a t  the 

landlord of the New Jersey  s t o r e  confiscated the contents of Mr. 

Dickerson's s t o r e  in the Spring of 2006 in response to a failure 

t o  pay r e n t ,  after which,  M r .  Kassin made no effort t o  retrieve 

t h e  items (u. at 56-57,  71-72,  117-118, 130-134). Mr. D i c k e r s o n  

was not deposed and h a s  since d i e d .  

knowledge as t o  whether there a r e  records reflecting t h e  purchase 

A t  some point d u r i n g  t h e  pendency of  

2005  

M r .  Kassin has  no 
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of the damaged items (a. a t  50-52) or whether the damaged items 

were replaced (59. at 5 4 - 5 5 ) .  All t h a t  was presented  to 

defendants were a few invoices, and a few appraisals made for 

plaintiff's company. 

inspect and independently value the i t e m s  which were damaged. 

Defendants have had no  opportunity to 

piscussiQD 

It is well established in this State that when critical 

items of  evidence a re  w i l l f u l l y  or negligently disposed of before 

an  opposing p a r t y  has an opportunity t o  review and i n spec t  them, 

elementary fairness may require dismissal of t h e  complaint (see,  

A b u a s a n  v ,  Un i r o v a l  -Goodrich Tire Company , 14 AD3d 900 [3rd 

Dept 20051;  Neal v. Easton A l m u m ,  Inc. , 15 A D 3 d  459 [2nd Dept 

20051; Orteaa v .  C i t y  of New Ynrk, 9 NY3d 69 [ 2 0 0 7 ] ) .  

Plaintiff commenced this a c t i o n  seeking damages for items it 

claims were i n  its s tore  when it was flooded in 2003 and 2004 

(see, Amended Complaint, Notice of Motion Exhibit B). 

items on its i n v e n t o r y  list were art pieces which ;reuuira 

i n d i v i d u a l  appraisal for proper valuation. 

p l a i n t i f f  had no obligation to preserve the items lost because no 

other p a r t y  requested them, is therefore a t  best, misguided, and 

plaintiff s h o u l d  have taken proper steps to safeguard the 

evidence necessary to maintain its claims. 

Among the 

The notion t h a t  

Contrary to plaintiff's opposition papers,  the items which 

were claimed to have been damaged and which are no longer in 
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plaintiff's possession, a r e  key items of  evidence which are  

c r u c i a l  to t h e  defense of this action, 

plaintiff's a c t u a l  losses. 

inspection when p l a i n t i f f  commenced t h i s  litigation in 2 0 0 5 .  

Plaintiff however, never made them available for inspection. The 

items remained in Mr. Dickerson's store in New Jersey, where 

plaintiff had stored them, until they were confiscated in the 

Spring of 2006,  at which time p l a i n t i f f  made no effort to 

retrieve them. Under the f a c t s  and circumstances of this case, 

photographs of the a r t  pieces, partial invoices, and appraisals 

prepared f o r  plaintiff's store, are no substitute f o r  inspection 

and evaluation of the items by t h e  defendants' own experts ( s e e ,  

p e a l ,  

i t v  v .  Con s o l i d a t e 4  [2nd Dept 20031;  -YorkCitv T m s j t  AuthQr 

m i s o n  Co. 0 f New York.  f n c .  , 40 AD3d 273 [lat 2 0 0 7 1 ) .  

Accordingly, plaintiff's complaint must be, and is, dismissed. 

i . e . ,  the determination of 

These items were available for 

15 AD3d 459; m d r r u i  st v.  P i 1  lsburv C o r n ~ u y  , 1 AD3d 410 

The c o u r t  has considered the balance of the cross-motion 

advanced by defendan t  650 F i f t h  Avenue which asserts entitlement 

to summary judgment on the cross claims advanced against 

defendant  Liz Claiborne for contractual and common law 

indemnification. Inasmuch as t h i s  court has dismissed 

plaintiff's complaint, there  are no damages to speak of. As 

such, the balance  of the cross motion is denied. 

Accordingly, it is 
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ORDERED t h a t  t h e  mot ion  advanced by defendant Liz Claiborne, 

I n c . ,  d/b/a Mexx F i f t h  Avenue ("Liz Claiborne") for dismissal of 

p l a i n t i f f ' s  complaint on the grounds of spoliation of e v i d e n c e  I s  

granted ;  and it is further 

ORDERED t h a t  t h e  cross-motion advanced by third-party 

defendant  B . P .  A i r  Conditioning C o r p , ,  which sought dismissal of 

plaintiff's complaint on the grounds of spoliation of evidence is 

granted; and it is further 

ORDERED t h a t  the portion of the cross-motion advanced by 

defendant  650 F i f t h  Avenue Corporation dismissal of the complaint 

on the grounds of spoliation, i s  granted ;  and the remainder of 

the cross-motion is denied; and it is f u r t h e r  

ORDERED t h a t  t h e  complaint i s  dismissed w i t h  c o s t s  and 

disbursements to the aforementioned defendant and t h i r d - p a r t y  

defendant as taxed by t h e  C l e r k  of the Court; and 

ORDERED that the C l e r k  i s  directed to e n t e r  j 

accordingly. 

This memorandum opinion constitutes the decision 

of t h e  C o u r t .  

Dated: ,+In 

HON. WALTER B .  TOLUB, J . S . C .  
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