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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: PART 61 

Stevcn Goodstein, Taft Partners, LTD., and 
Goodstein Devcloprnent Coorporation, 

Plain tiffs, 

- against - 

Charles Jones, 

Defendants. 

DECISION/JUDGMENT 

Index No. 114335/06 

Seq. No. 1 

Present: 

Roland0 T. Acosta 
Supreme Court Justice 

The following documents were considcred in reviewing defendant’s motion for an 
order granting summary judgment dismissing the complaint: 

Papcrs Numbered 

Notice of Motion, Affidavit & Memorandum of Law 1-2 (Exhibits A-M) 

Affirmation in Opposition 3 

Background 

In 2003, defcndant Charles Jones commenced and action against plaintiffs hcrein and 
othcrs (m New YorkCounty lndcx No. 11 6782/03), seeking monetary damages on thebasis 
of fraud involving the renovation of a former hotel locatcd at 150 West 51” Street into 
condominiums. Defendant had purchased unit SO2 in thc premises and alleged that there 
were certain structural problems with the building. That action was discontinued against the 
instant plaintiffs on May 11,2006. See Dccision on Motion Seq. 14 in Supreme Court File. 
Jones and the remaining defendants in the prior litigation settled the action 011 July 27,2006, 
and the action was discontinued “with prejudice.” Decision on Motion Seq. 13 in 
Supreme Court File. 

‘I’hc discontinuance against the instant plaintiffs did riot indicate that it was “with 
prejudice.” Accordingly, plaintiffs comrnenccd the iiistant action against Jones asserting one 
cause of action for abusc of process for commcncing the 2003 action against them. 
According to plaintiffs, Jones’ 2003 fraud claim would have been barred by the statute of 
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limitations and in any event had no merit. They also asserted that Jones comrnenccd the 2003 
action “to obtain ‘leverage’ against another party to the prior action,” and “demanded 
unsubstantiated dollar amounts from Plaintiffs hcrein to ‘scttle’ the rnattcr without 
justification, rcason or calculation as to how any settlement figure was determined. 
Accordingly, the actioii was also commenced to force Plaintiffs herein to give money to . . 
. Jones. See Complaint at 7 ‘TI 56-57. Although the complaint Failed to allege actual or 
specific damages, in the “whereforc clausc” plaintifrs sought an amount not lcss than 
$55,000. It is unclear from any of the motion papers and exhibits how the $55,000 was 
dctermined. Defendant now moves to dismiss thc complaint pursuant to CPLK 321 2(d) and 
for sanctions, or in the altcrnative for dismissal pursuant to CPLR 3 126 for plaintiffs failure 
to comply with discovery. 

Analvsi s 

It is wcll settled that the proponent of a motion for summary judgment must establish 
that “the C ~ L I S C  of action . . .has no merit,” (C.P.L.R. $321 2[b]), sufficiently to warrant the 
coui-t as a matter of law to directjudgmcnt in his or her fdvor. Bush v. St. Claire’s Hospital, 
82 N.Y.2d 738, 739 (1 993); Winegrad v. New York University Mcdical Centcr, 64 N.Y.2d 
85 1,853 (1985). This standard requires that thc proponent of the motion “tender[] sufikient 
evidence to eliminate any material issues of fact from thc case,” id., “by evidentiary proof 
in admissible foim.” Zuckerman v. City ofNcw York, 49 N.Y .2d 557,562 (1 980). Thus, the 
motion must be supported ”by affidavit [from a person having knowledge of the facts], by 
a copy of the plcadings and by other available proof, such as depositions.” C.P.L.R. 
63212(b). 

Where thc proponent of thc niotion makes a prima f x i e  showing of entitlenicnt to 
summary judgment, thc burden shifts to the party opposing the motion to demoiistrate by 
admissible evidence the existence ofa  factual issue requiring a trial ofthe action, or to tender 
an acceptable excuse for his or her failure to do so. Vcrmette v. Kenworth Truck Company, 
68 N.Y.2d 714,717 (1986); Zuckerman v. CityofNcw York, supra, 49 N.Y.2d at 560,562. 
Likc the proponent of the motion, the party opposing the motion must sct forth evideiitiary 
proof in admissible form in support of his or her claim that material triable issucs of fact 
exist. Id. at 562. 

Viewing the hcts  in the light most fworable to plaintiff, the non-moving party, 
Fundamental Portfolio Advisors v. Tocquevillc Asset MannEement, 7 N.Y.3d 96,106 (2006), 
dcfcndant has established its prima facie entitlement to summary judgment dismissirig the 
sole causc of action for abuse of process. The gist of abusc of process is the improper use 
ofprocess @e‘r it is regularly issued. Thus, the institution ofa  civil action by summons and 
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complaint is not legally considered process capable of being abused. Curiano v Suozzi, 63 
NY2d 1 13, 116 (1984). Since it is the improper use of process clftcr it is issucd, “[tlhe mcre 
allegation that defendants actcd maliciously in bringing an action is insufficient for an abuse 
of process.’) at 1 16-17; See also Roberts v 112 Duane Street Associates, 32 A.D.3d 364, 
36s ( I s t  Dcpt. 2006)(citing Curiano, Court hcld that “that the filing of thc third-party 
complaint could not servc as a basis for an abuse-of-process claim, since the institution of 
an action is not process capable of being abused, regardlcss of third-party plaintiffs’ 
motives"); cf. Parkin v Cornell University, 78 N.Y.2d 523, 230 (1991)(iinothing in this 
Court’s holdings would seem to preclude an abuse of process claim based on the issuance of 
the process itselfl,] [howevcr, we] lcave thc question open for the present’’ inasmuch as it is 
not properly bcfore the Court.). 

‘I’hc four clcments of abuse of process are (1 j regularly issued legal process, civil or 
criminal, compelling performancc or forbearance of sonic act, (2) the person activating thc 
proccss was movcd by an ulterior purpose to do haim, without economic or social excuse or 
justification, (3) thc person activating the proccss sought some collateral advantage or 
corrcsponding dctrirnent to the plaintiff that is outside the legitimate ends of the proccss, and 
(4) actual or special damage. Board of Education of FamiinEdale IJnion Frec School Dist. 
v Farmingdale Classroom Teachcrs Assh, Inc.38 N.Y.2d 397 (1975). “[Albuse of proccss 
requires ‘thc delibcrate premeditated infliction of economic injury without economic or 
social excuse or justification’ (Board of Educ. v FarminEdale Classroom Teachcrs Assn., 38 
N.Y.2d 397, 405) and, thcrefore, the expense arising from the defense of a lawsuit is an 
insufficient injury to sustain the cause of action.” Strook & Strook & Lavan v. Beltrariiini, 
157 A.D.2d 590,591 (1 Dept. 1990). 

Hcre, plaintiffs claim that Jones institutcd the prior action to obtain ‘leverage’ against 
another party to the prior action, and then sought an unsubstantiatcd settlcment against 
plaintiffs. AI though such allegations may be sufficient to deleat a motion to dismiss pursuant 
to CPLR 321 l(aj(7), in the context of a suniinary .judgment motion these unsubstantiated 
allegations do not raise triable issues of fact. In addition to failing to raisc triablc issues of 
fact as to how Jones abused the prior action, thcre is no indication in thc record as to how 
plaintiffs werc economically damaged. It is unclear to this Court whcther the $55,000 sought 
in the “wherefore clause” were to recoup legal fees, which is ai1 insufficient injury to sustain 
an abuse ofproccss claim, Strook & Strook & Lavan v. Bcltramini, supra, 157 A.D.2d at 59 1, 
or some other legitimate claim. Accordingly, based on the foregoing, it is 

ORDERED that defcndant’s motion €or an ordcr granting him summary judgmciit 
pursuant to CPLR 3212(d) dismissing the complaint is granted; and i t  is further 
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ORDERED that that portion of the motion sccking sanctions is denied. 

This constitutes the Decision and Order of the Court. 

Dated: Deccmber 10, 2007 

Phillip L. Wartell, Esq. 
Gilden, Zcleriitz & Shapiro, PC 
138-44 Qiiccns Rlvd, Znd Floor 
Briarwood, New York 11435 
Attorncys for Plaintiffs 

Charles Joiics 
150 West 5 lst Street, Suite 802 
New York, NY 100 19 
Pro Sc Defendant 
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