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I. 

MOTION CAI.. NO. 

In th is  personal  in jury act ion,  t h e  defer idants m o v e  for  s u m m a r y  judgment  
dismissing the  cornplaint  as to  Elvira S o s a  aiid Mariely Mendez on t h e  ground t h a l  
neither sustained a "serious in jury" w i th in  t h e  rneaning of Insurance Law 51  02(d). 

On t h e  af ternoon o f  February 10. 2004 near t h e  in lersect ion o f  Cooper 
Street and 207"' S l reet ,  New York, N e w  York a vehic le o w n e d  and operated by 
Jcrari Ramirez in  w h i c h  Sosa and Mendez w e r e  passengers w a s  involved in a 
col l ision with a vehic le operated by Ricardo Rodriguez and o w n e d  by Rafael 
Mont i l la .  As  a resul t  o f  this incident,  bo th  plaint i f f  Sosa a n d  plaint i f f  Mendez c la im 
to have scislairied a serious in jury t o  t h c  lumbar  and cervical spine. Defendar i  I s ,  
now m o v e  for sun imary  judgment  averring that  nei ther plaint i f f  has fai led to 
establ ish a serious in jury as def ined by Insurance L a w  551 02, arid as  such any 
recovcry should be l imi ted t o  t ha t  prov ided b y  No-Faul t  Insurance. 

In  suppor t  o f  thc i r  n io t io i i ,  the defendar i ts submi t  t h e  af f i rmed reports of  
Dr. Robert  Israel a n  or thoped is l  and Dr .  Harvey Le fkowi tz  a radiologist .  Defendants 
also prof fer  t h e  deposi t ion tes l imony o f  each wot i ian,  as we l l  as  t h e  compla in t  and 
various other  f i l ings.  Dr .  Israel per fo i  i i ied an Independent  Medica l  Exam (IME) o n  
tJotl7 Sosa and Meridez on Jani iary  4, 2006 and Dr.  Lef l towi tz  rev iewed each 
p la in t i f f 's  MRI l i ln is  and repor ts .  

Before examin ing t h e  plaint i f fs Dr.  Israel rev iewed Sosa and Mendez 's  prior 
medical  reports,  including the i r  MRl's. In his report ,  Dr .  Israel detai ls lhe 
independent tes ts  he employed dur ing his examir ia l ior is as wel l  as t h e  ranges o f  
m o t i o n  in  b o t h  p la in t i f fs  lumbar  arid cervical spine, w h i c h  h e  f inds are normal  as 
compared to a s ta ted  norim. Dr. Israel concludes each suf fers  f r o m  resolved cervical 
and Iutnibar sprains and strains only and t h a t  nei ther has a n y  pertmanent or thopedic  
disabi l i t ies or l imi ta t ions.  
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T h e  deposi t ion testir-rioriy of  Sosa reveals t h a t  she w a s  seated in  t h e  
f r o n t  passenger sea t  o f  t h e  Rarnirez vehicle w h i c h  w a s  s lopped behind a pol ice car 
w h e n  st ruck frorn behind by t l ie  de fendar  t ’s  vehicle. Emergency personnel  
responded t o  t h e  scene and she w a s  t ranspor ted by arnbulance t o  Har leni  Hospital,  
a t  w h i c h  she w a s  t reated and later released. A t  t h e  t ime o f  t h e  col l ision she w a s  a 
senior a1 Wests ide  H igh  School  and h a d  t o  miss j us t  over a m o n t h  o f  school  as a 
resul t  o f  t h e  acc ident .  She began a course o f  physical  therapy w h i c h  lasted several 
m o n t h s .  A s  a resul t  o f  the  t ime  she m i s s e d  f r o m  school, she w a s  unable t o  
graduate w i t h  her class and graduated sevcral tnionths later. Mendez’s  tes t in iony  
indicates she t o o  was  a s tudent  a t  the  t i m e  of  t h e  accident b u t  missed only t w o  
days o f  schoo l .  She u n d e r w e n t  a four  m o n t h  course o f  physical  therapy w h i c h  she 
clair i ied ended u p o r  t l ie  cessat ion of  N o - f a u l t  benef i ts .  She w a s  seated in  t l ie  rear 
o l  t l i e  vel i ic le a t  Ithe t ime o f  the accider i l .  

In  opposi t ion to the  tnotiori ,  t h e  plaint i f fs o i fe r  Lhe af f idav i ts  o f  Dr.  Humphrey  
l r o k u  who examined each on February 18, 2004 s o m e  eight days af ter  t h e  col l is ion.  
Ur. lroku indicates t h a t  each wor-rian Ihas reslr ict ions in  her range o f  m o t i o n .  He l i s l s  
s o m e  o f  t h e  object ive tes ts  he  employed in i l iak ing his diagnosis including the  MRI 
filrms w h i c h  s h o w  each wornar i  sustained disc herniat ions.  Dr. l roku casually relates 
each p la i r i l i f f ’s  injuries and l imi tat ions t o  thc  subject  col l is ion. Dr.  I roku also states 
l h a t  bo lh  Sosa and Mendez had recciveri  the  tniaximum tniedical henef i l  a t  t l i e  t ime 
[hey ceased t r e a t m e n t .  When cact i  p la int i f f  agai i i  v is i ted Dr .  l roku on  June 14, 
2007 l ie again fourid restr ict ions in  their  ranges o f  tniotion. The plaint i f fs also 
prof fer  t h e  a f f i rmed repor ls  o l  Dr. David Stetnimcrman, a radiologist w h o  i r i lerpreted 
the  MRI f i lms and diagnosed each w i t h  disc herniat ions.  

To prevai l  on a motion fo r  surnitniary judgrnenl ,  the rnovi i ig par ty  m u s t  
produce ev idenl iary  proof  in admissible f o r m  suf f ic ient  t o  show t h e  absence of any 
inaler ia l  issue of f a c t  and t h e  r ight  t o  judgtr ie i i t  as a rnal ter  of law. See I<osson v 
Alqaze,  8 4  NY2d 101 9 ( 1  995); Alvarez v Prospect Hospital,  68 NY2cl 320 
( 1  986) ;Wineqrad v N e w  York Un iv .  Med C t r . ,  64 N Y 2 d  851 ( 1  985) ;  Zuckerrnan v 
C i t y  o f  N e w  York,  49 NY2d 5 5 7  (1  980). WI-iere, as here, a defer idar i l  seeks 
s ci  rn rri a ry  j ci d g rri en 1 on t t i  F: t t i  res ho I d ”ser io ci  s i r i  j ci ry ” iss u e ci i i  der ” N o - Fa 1.1 It 
l l i resl io ld”  issue ( Insurance L a w  5: 5 102[dl), h e  or she bears the  init ial  burden of 
establ ishing t h e  absence of a ”serious in j i i ry ”  as a rnat ler  o f  law. This is because, in 
enactir i t j  Insurance L a w  55 102(d ) ,  t h e  Legislature intended t o  w e e d  out f r ivolous 
c la ims and I i r n i t  recovery t o  s igni f icant injuries arising f r o m  m o t o r  vehic le 
accidents.  See Pommel ls  v P s ,  4 N Y 3 d  566  (2005);  Toure v Av is  Rent A Car 
Systerr is, 98 N Y 2 d  345 (2002); &ari v Elliol, 57  N Y 2 d  230 ( 1 9 8 2 ) .  

“Where a defendant  fails to m e e t  this initial burden of  establ ishing a pr ima 
fac ie  case t h a t  t h e  p la in t i f f  did 1101 sustain a serious injury, it is not  necessary to 
consider w h e t h e r  t h e  p la in t i f f ’s  papers in  opposi t ion were  suf f ic ient  t o  raise a 
t r iable issue o f  f a c t . ”  O f f m a n  v Sinqh, 27 A D 3 d  284, 285 ( I “  Dept .  2006); see 
Wineqrad v New York Uri iv. Med Ctr . ,  64 NY2d 851 ( 1  985). 
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However ,  if t h e  m o v i n g  par ty  makes t h e  requis i te showi i ig ,  t h e  burden then 
sh i l t s  t o  t h e  opposing par ty  to  c o m e  f o r w a r d  w i t h  p roo f  in admissible f o r m  t o  raise 
a tr iable issue o f  f a c t  requir ing a tr ial .  See I<osson v Alqaze, supra; Alvarez v 
Prospect Hospi ta l ,  supra; Wineqrad v N e w  Yorlc Univ .  Med Ct r . ,  supra; Zuckerrnan 
v Ci ty  o f  N e w  ' fork ,  supra.  The par ty  opposing a m o t i o n  fo r  s u m m a r y  judgment  oil 
t h e  threshold "serious in jury"  issue m u s t  c o m e  f o r w a r d  w i t h  object ive proo f  of ti is 
or  her injury t o  raise a tr iable issue. See Toure v A v i s  Ren l  A Car Systems,  supra; 
Dufe l  v Green, 84 N Y 2 d  795 ('I 9 9 5 ) .  Subject ive compla in ts  alone are n o t  suf f ic ient .  
See Toure v Av is  Rent  A Car Syster i is ,  supra; G a d d v  v Eyler, 7 9  N Y 2 d  9 5 5  ( 1  992) .  
However ,  either "an exper t 's  designat ion of a numer ic  percentage o f  a p la in t i f f 's  
loss of  range o f  m o t i o n "  or "an exper t 's  qual i tat ive assessment of  a p la in t i f fs '  
condi t ion"  m a y  substant ia te a c la im o f  serious in jury .  a Toure v A v i s  Rent A Car 
Systems,  supra; Dure l  v Green, supra.  

Addi t ional ly,  where  the plaint i f f  clairiis serious in jury under the "90/1 80"  
category o f  Insurance L a w  §5 1 0 2 ( d ) ,  she m u s t  ( 1  ) demonstrate t h a t  her usual  
act iv i t ies were  curtai led dur ing the  requis i te l i m e  period atid (2) subrni t  competent 
credible evidence based or) ob ject ive medical  f indings o f  a niedical ly determined 
in jury or impai rment  w h i c h  caused the alleged litmitations i n  tier dai ly act iv i  t ies. 
Toure v Av is  Rent  A Car Svstems,  supra; Gaddv v Eyler, supra. 

In deciding a s u m m a r y  judgmer i l  rnot ion,  t he  cour t  1ni1~s1 bear in  m i n d  t h a t  
issue f inding rather t han  issue detcrmir ia l iot i  is the key  to  s r m n i d r y  judgment .  See 
Si l lman v T w e n t i e t h  Century  Fox Fi lm Corp.,  3 N Y 2 d  395 ( 1  957 ) .  Furthermore, 
s ince suinrnary j u d g m e n t  is a drast ic remedy w h i c h  deprives a l i t igant o f  his or t ier 
d a y  in  court ,  the ev idence adduced on the motion m u s t  b e  l iberal ly const rued in the  
l ight  mos t  favorable t o  t h e  opposing par ty .  See I<esselrnan v Lever House 
-. Restaurati t ,  29 A D 3 d  302 ( 1  '' Dept .  2006); Goldrnan v Metropol i tan Lire Ins.  Cg_, 
13 A D 3 d  239 ( 1  ST Dept .  2004.). 

Here, l l i e  defendants have rnet their  ini t ial  burden b y  producing evident iary 
p roo f  in adrnissible f o r m  suf f ic ient  to show t h e  absence of  ar iy matcr ia l  issue o f  
f a c t .  
w i t h  t h e  except io i i  o f  their  c la i i i i  ~ l i a t  each w a s  unable t o  per fo rm their  usua l  
cus tomary  act iv i t ies fo r  n ine ty  o f  t h e  one t-iundred a n d  eighty  days fo l low ing  t h e  
accident,  each plaint i f f  has sat isf ied her burden by present ing suf f ic ient  admissible 
medica l  evidence w h i c h  establ ishes t o  create t r iable issues o f  f a c t  under Insurance 
L a w  5 5 102(cl) .Garner  v Tong, 27 A D 3 d  4 0 1  ( 1  D e p t .  2006); Priviteria v Brown,  
28 A D 3 d  7 3 3  ( 2 d  D e p t .  2006); Secorc v Al len, 27 A D 3 d  825 (3"' Dept .  2006);  
DeJesus-Mart inez v Sir iql i ,  2007 N Y  Slip Op 50256U, 2007 N . Y .  Misc .  Lexis 373 
(App.Ter in  1 S T  Dept .  2007); M a r l i n  v Marquez,  2007 N Y  Sl ipOp 5 0 2 1  4U,  2007 
N . Y .  M i s c .  Lexis 3 3 3 ( A p p .  T e r m  lsT Dept .  2007). In th is  case b o t h  Sosa and 
Mcndez have each fai led to present legally suf f ic ient  evidence t o  raise a tr iable 
Issuc of  f a c t  as  t o  t h c  c la im of  n o t  being able t o  perforr-n substant ia l ly  al l  of  their 
usual and custornary dut ies for  n o t  less t h e n  n i n e l y  o f  t h e  one tiuncired and e ighty  

Toure v A v i s  Rent  A Car Sys tems supra; G a d d v  v Eyler, supra.  However ,  
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days fo l low ing  t h e  acc ident .  Lopez-Carp io -Cebak ,20 A D 3 d  336 ( 1  '' Dept .  20051, 
Meiia v Rodriquez, 1 3  Misc 3d 1 3 6 A  (App.  Term 1" Dept .  2006). Plaint i f fs have 
also suf f ic ient ly  addressed the  g a p  in  t h e  course o f  t reatment by  present ing 
evidence I h a t  nei t l ier  could con l inue as a resul t  o f  110 insurance benef i ts  be ing 
w i t h d r a w n  as  well as  hav ing reached a m a x i m u m  medical  benef i t  in  t h a t  any other 
t rea tmei i t  would be irierely pal l iat ive. See Pormmells v Perez, Browi ) ,  Dunlap, 
Carasco v Mendez, 4 NY3d 566 (2005); Gamer v Toiiq, supra; Neuberger v Gill, 19 
A D 3 d  561 (2d Dept .  2005). 

For these reasons and u p o n  the  foregoing papers, i t  is 

ORDERED t h a t  the  defendants i i i o t ion  for  summary  jcrdgment is grari led t o  
the e x t e n t  that  t h e  p la ln t l l l ' s  Elvira Sosa 's  c la im t h a t  she w a s  unable t o  p e r f o r m  
substant ia l ly  all o f  her usua l  and custoinary act iv i t ies for  r iot  less then n inety  o f  t h e  
o i ie  hundred and e igh ty  days fo l lowing 1lie accideri  t is disinissed; arid i t  IS fur ther  

ORDERED t h a t  t h e  defendants n io t ion  for  suminary judynJent is granted to 
the ex te i i t  t h a t  the p la in t i f f 's  Mariely Mendez's claim tha t  she w a s  unable t o  
perforrm substai l t ia l ly  a l l  o f  her usual  and cus tomary  act iv i t ies for no t  less thcr 
n inety  o f  t h e  one hundred and eighty days fo l low ing  t h e  acc ident  is d ismissed 
it is fur l t ier  

ORDERED t h a  t t h e  rernaini i ig branches of t h e  m o t i o n  and cross-n io t ion 
sciirirriary judgmeri t are denied, arid the remainder o f  t h e  act ion sl la l l  c o n  t ir iue. 

and 

or 

The parlies are directed to appear for a p r e t r i a l  conference, Part  22, SO 
Centre Street,  N e w  York,  N e w  York,  R o o m  136  on  January 17, 2008, 9:30 a . m  

This cons t i tu tes  the Decis ion a n d  Order o f  the C 

' > ,  r 
9 ' ) .  , .  

, . ,. 
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