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The following papers, numbered 1 to were read on this motion to/for - 
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Upon the foregoing papers, it is ordered that this motion 
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S‘LJPREME COUK’l’ OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: CIVIL TERM: PAR?’ 52 

SIMPSON GRAY, 
X _______________________l_______________l---~-~-----_------------------ 

Plaintiff, Index Number 1 16607/2004 
Mot. Seq. No. Q& 

ngai n s t 

CITY OF NEW YORK, THE NEW YORK CITY 
DEPARTMENT OF EDUCATION, MICHAEL 
BLOOMBERG, Mayor of thc City ofNew York, JOEL 
KLEIN, Chancellor of tlic Ncw York City Public Schools, 
DENISE J. 1-IALTXT, THERESA EUROPE, in their 
individual capacities as well as their capacity as 
crnployees ol’the City @[New York and the New York 
City Department of Education, 

DEClSION AND ORDER 

Defendants. 

A For the Plaintiff: 
Dr. Simpson Gray, pro ,SI:  

1 6 - 3 0  I 45‘h Avenuc 
Jamaica NY 11434 
(7 1 8) 527-694 1 

For thc Defcndants: 
Michnel A. Cardnzo, Esq. 
Corporation Counsel o fc i ty  ol‘New York 
By: Kevin A. Madden, ACC 
IO0 Church Strcct 
New York NY 10007 
(212) 788-08980 

Papers considered in review of this motion to renew and reargue: 
Papers Numhcrcd 
Notice of Motion .................................................. 1 
Affirmation in Opposition .................................... - 2 
Reply Affidavit .................................................... 3 

- 

PAUL GEORGE FEINMAN, J.: 

Plaintill; who is self-represented, seeks leave to renew arid rcarguc thc dccision and order 

of May 15, 2007 which denied his inotioii io amend his coinplaint to add three individual 

defendants, and to “rcplcad” a claim of rctnlintion. 

CPLR 2221 govcrns motions affccting piior ordcrs. A motion to rearbwe is based on 

matters oi‘fxt or law allcgcdly overlooked or niisapprchcndcd by the court in determining the 
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prior motion, and is to be made within 30 days after service of a copy of the decision and order 

with notice of entry (CPLR 2221 [d] 121, 131). Thc granting o f a  motion to reargue is 

discretioiiary (Folcy v Roche, 68 AD2d 558 [ 1 Dept 19793). A motion to renew is based on 

new facts not previously set l’ortli in the motion papers and which would change the 

determination or demonstrate that a change i n  thc law would change the prior determination, and 

should include “rcasonablc justification” a s  to why the facts were not previously included in the 

iiiotion (CPLR 2221 [c] [2], [3]; S E E ,  Castillo v Zimmerl+y, 260 AD2d 243 [ l ”  Dept. 19991). 

The court’s dccision and order of April 17, 2006, granted the municipal defendants’ 

motion io dismiss a majority o l  the complaint’s causes of action, bccause of failure to properly 

providc statutory notice. The origiiinl complaint alleged breach of a settlement agreement, 

iiiisrcpresentation, discrimination bccausc of racc, age, religious beliefs, and/or gender in 

violation of Article 1, Section 1 1 of the New York Statc Constitution, thc New York State Human 

Rights 1,aw 5 296 ( 1 )  (a), and tlie New York City Administrative Code 8 8-107 (1) (a), retaliation 

in violation of the Human Rights Law 296 (1) (e), and violation of plaintiffs Fourteenth 

Amciidnient duc proccss rights, pursuant to 42 USC Q 1983. Remainiiig alter the April 17, 2006 

decision and order were the claims of breach of- the settlcmciit as against the City and the 

Department of Education, and the claim of violation of due process rights by the City, the 

Department, and the individual defcndants in tlieir official capacities, pursuant to 42 USC 5 

1983.‘ 

Plaintiff then moved to amend his complaint, the decision of which is thc subject of the 

‘The latter cause ol‘ action statcs in part: 
“Deknclants’ failure to abide by the teniis of tlic Stipulation of Settlement and wrongfully 

denying Plaintiff access to the statutorily required hearing process cffectivcly denied Plaintiff due 
proecss of law when he was removed from his tcnching position as a classroom teacher without 
any notice, hearing or opportunity to be heard.” (Verified Coiiipl. 7 181). 
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instant motion. On May 15, 2007, the court denied tlie inotioii to amend thc complaint to add 

claiiiis of retaliation bccause plaintiff had not filed a notice of claim upon the Departrncnt of 

Education pursuant to NY Education Law (j 3813 aiid General Municipal Law $ 50-e. This 

decision was entered on May 21, 2007. Plaintiff filcd his niotion seckiiig to renew and reargue 

on July 5, 2007. Although hc filed his motion more than 30 days after the datc of cntry of the 

order, the City has not offered an aflidavit or service showing that hc was served with notice of 

entry and that this motion is untimely. Therefore, plaintiffs inotioii to rearguc is dccmcd timely. 

The court grants plaintifl’s inotioii to reargue and upon rcargumcnt, the court adheres to 

its previous determination denying the inotioii to aiiieiid, although on different grounds. 

By decision and order dated April 17, 2006, this court granted defendants’ motion to 

dismiss as to tlic sccoiid tlirough twenty-fourth causes of action. l h e  court directed dcfcndants to 

answcr tlic 1 and 2Sh causcs of action. The court dismissed the action in its entirety as against 

the individual defendants Theresa Europe, Denise J. Hallet aiid tlic Mayor and Chancellor as 

individuals. 

The instant motion seeks to add three individual delkndants. TTowcvcr, notwithstanding 

thc liberal plcadiiig standards, an amendment can be denied when to allow it would be palpably 

without merit. There is no basis for individual liability here even assuiniiig tlie truth of the 

allegations niadc. As to the municipal defendants, the iiiotion seeks to aincnd his cornplaint to 

add a claim of retaliation as part ofhis 42 USC (j 1983 claim. Contrary to the defendants’ 

argument, no notice of claim to tlic municipal dcfcndants is required when a plaintiff seeks to 

add a retaliation claim as pait of a Federal claiin brought under 42 USC (j 1083. “State notice of 

claim rcquirciiicnts cannot dcfeat a substantive Federal right” (Summers 17 County of Monroe, 

147 AD2d 949, 950 [4‘h Dept. 1089, citing Fefder v Cmq, 487 IJS 13 1 [ 1c)SRI). Here, plaintiffs 
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allegations of retaliation grow out of tlie same transactions and occurrcnces sct fcrth in the 

original complaint. Tlic dismissal of the State-law causes of action has not vitiated tlic related 

allegations of the original complaint (see l’endleton v Civ qfNcw York, - AD3d -, 9x4 

NYS2d 648 [2d Dept. 20071). Nor would dismissal of State-law causcs of action based on 

failurc to filc a iioticc of claim pursuant to Gen. Mun. Law 8 50-e bar their applicability to a 

Fcderal civil rights claims pursuant to 42 USC $ 1983 (Pendlccon, 984 NYS2d at 653). 

A plaintiff can establish a claim based upon rctaliation uiidcr 42 USC (j 1983 by 

providing evidence that his or her speech was constitutionally protected, that he or she suffcrcd 

an advcrsc cmployiicnt dccisioii, and that tlicrc cxists a causal connection between the speech 

and the adverse employment determination, so that it can be said that the speech was a 

motivating factor in tlic dctcrniination (Kline. v Town of Guilderkrnd, 289 RD2d 741, 742-743 

[4‘” Dcpt. 20011). Plaintiff has set forth sufficient allegations to sustain ;1 claim of breach of thc 

settlement agreement. However, his proposed amended complaint docs not sufficiently allege 

that thc actions takcri by the municipal dcfcndants sincc the breach, including not allowing him 

to return to his former assignment, assigning him to a different office, giving him “go-fer” work, 

and assigning him to sit in a comer near broken ofilce machincry, filcs, and garbage, is in 

retaliation for his lawsuit, rather than the outgrowth of the breach of the settlement agrccnicnt. 

His other allegations of retaliatory conduct are generalized and without specificity. For instance, 

hc clainis that defamatory comments have becn made about him, but provides absolutely no 

details as to the actor, date, and to wlioin tlie coinmciit was madc. 

Although CPLR 3025(b) providcs that a party may amend or suppleincnt a plcnding, 

aiiiendmeiit lies with tlie discretion of thc court. Here, the court cannot grant plaintiffs motion 

because ol’the paucity of allegations to cstablish a claim. 
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Awordingly, i t  i s  

ORDERED that the motion to reargue granted and upon reargument thc court adheres to 

its decision denying the motion to amend the colnplaint for- the reasons statcd in this decision. 

$P(/-- This constitutes the dccision arid order of the court. 

Dated: Deccmbcr 21, 2007 - - .  
J.S.C. 

5 

[* 6 ]


