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T h e  following papers, numbered I to were read on this motion to/for 

PAPERS NUMBERED 

--u-- 
3 

Y Y  \ J.S.C. 

\ 
Check one: A N A L  DISPOSITION - NON-FINAL DISPOSITION 

[* 1 ]



PlaiiitilX, Index No.: 1 168 15/06 

plaititiff Crispen B. Booker (“Booker”) and defendant Tower Iiisurancc Company oPNew York 

(“Towcr”), Ln his complaint, Booker alleges lhal Tower breached its insurancc policy by I.iIiiig 

to indemnify him for daiiiage lo properly he owned at 600 Saint Marks Avenue, Brooklyn, N . Y .  

1221 6 (“the Premises”), that was allegedly caused by arson 011 or about January 7, 2006. Tower 

now iiioves for suriiinaryjudgment pursiiarit to CPLR $ 321 2 on the ground lhal the insurance 

policy sued upon is void rib iriilio duc to Booker’s malerial riiisrcpr-csctitations 011 his insuraiice 

application. Plaintiff opposes. 

1. B r-r ckgt mi n I /  

On Decciiiber 5 ,  2005, Booker purchased the Premises for $850,000. On Decernbei- 6, 

2005, Booker subniittcd a signed Dwclling Fire Insurance Application (the “Application”) lo 

Towel-. The Application contains, i/ilL>r (ilia, under the “Iiating/Unclenvnting” section, several 

questions 1-equiring Booker lo check certain boxes clescribing the property he sough1 to insure. 

Tower L I S ~ S  [his scction lo assess h e  risks involved to delerniinc whether lo issue an insurancc 

policy, On his Application, Booker filled in  thc “RatinglUndenvriting” section as follows: in thc 

“Structure ‘I’ypc” lmx, Booker indicatcd that tlic Premises were a “Dwelling”; in the box markcd 
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“Usage Type,” Booker checked off “Primary”; and i n  the “Occupied By” box, Booker marked OK 

“Owner.” He also listed the Premises as his ‘Mailing Address.” Based upon this infortnation, 

Tower approved the Application and issired Dwelling Package Policy No. DPP255 1627 (the 

“Policy”) to Booker for lhe Prcrniscs with aii effective coverage period horn Decemhcr 5, 2005 

tlirough L)ecciiiber 5 ,  2000. 

On .lanuary 7, 2000, a fire at the Premises caused :I great deal of daiiiagc to the propcrty. 

Booker subrnitted a claim to Tower for [he losscs i n  the aiiiourit of $492,954 in structural 

damages and $19,200 in lost rents. During its iiivcstigation, Tower discovercd thal the Premises 

were occupied only by squatters not by Booker aiid his family. During his examination before 

trial, Booker admitted that prior to his purchasc o l the  Premises, he knew that i t  was bcirig 

occupied hy squattcrs. Booker also tcstificd that after he purchased the Prcniiscs and up iintil h e  

date ortlie f-Tre on Jaiiuary 7, 2006, lie and liis family never lived tlicrc aiid squatters coiitiiiucd to 

be the solc occupants. He further avcn-ed that at the tiinc he filled oul thc Application and 

executed the Policy, he did not plan to iiiove into tlic Preinises for at lcast three lo six months due 

to the large amount of renovations that werc necessary. Once these renovations were complete, 

Bookcr intended to iiiove his cntire f h i l y  into tlic Premises 

Tower’s Personal Lines Llndciwriting Manager Jerome Turak (“Turak”), who was 

directly involved in underwriting thc Policy, avers that Tower’s undeiwritiiig decisions are 

govci-iied by its “Scleclion Rules” which prohibit certain risks rrom being insured. To be cligible 

for insuraiice, Tower’s rules require that thc subject property be both owner-occupied and the 

insurcd’s pi-imary rcsidence. Turak states, “[ilt is well known that an applicant who does not 

reside in the building to be insured presents a significantly grcatcr risk to his iiisurcr, and 

accordingly, the risk is deenicd inappropriate for certain policies oIinsurance.” Based i i p m  

tlicse guide1 i ties, ‘l’urak avers that Booker’s responses to the usage and occupaiicy questions 
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liigliliglitcd i n  the “Raling/Uttdciwritiiig” section or  the Application were malerial lo ‘l’ower’s 

decision oil whether or not to issuc Iiiiii an insurance policy. ‘Tower’s “Section Rules” explicitly 

state in  the “Unacceptable ExposLircs” section that “vacanl or unoccupied dwellings” presenl 

uiiacceptahlc levels of risk such that policies may not be written. l’urak, tinally, avcrs that Tower 

becanic a w x e  that Bookei- never occupied thc Prcmiscs during its iiivesligation iiito the fire, and 

t ha t based 11 po 11 11 i s materia 1 m i srep rese n t ati on s during the Ap p li c a t ion process, “Tow c r ’ s clear 

Liridenvrititig rules applicable to this risk, which are in accord with industry practice and c01nm011 

sense, would have prohibitcd tlic issuance of [the Policy] if [Bookcrj tnitlihlly inloornied Tower 

in the [A]pplicalion that hc did iiot iiitenct to reside in the Prctiiiscs.” 

11. C:’on c.1u.r io 11s of La M i  

A party nioviiig for summary judgnicnt must make a prima facie showing o r  enlitlernenl 

to judgcmeiit as a matter o r  law by tendering sufticieiit evidence to demonstrate the absence of 

any niatcrial issues offact. Ziickwmui v. Ci/y og’N, Y., 49 N.Y.2d 557, 562 ( 1  980). Once movant 

has madc the 1-equisitc showing, the burden shifts to the nonmoving party to produce evidentiary 

proof i n  admissible forin suIficieni to establish the existence of a triable issue of inaterial fact. 

I;iiiffr.ic.(Ii I). C’itzhnrzk C:’orp., 100 N.Y.2d 72, 81 (2003). 

Statcinenls madc hy an applicant on an insurance application are considered to bc 

representations. ASc~e Insiirance Law 5 3204. A representation is defined as “a statciiient as to 

past or present fact, made to the insurer by ... the applicant for insurance or the prnspectivc 

insurcd, al 01- beforc thc making of thc iiisuraiice contract as an inducement to tlic making 

thereof.” Tnsurance Law $ 3 1 O S .  A niisrcpresentation is defined as a “filsc representalion.” I d .  

An insurer may rescind aii insurance policy if it can demonstrate titat [lie insured madc a 

nialerial i7ijsrepresentation in the induccincnt of the insurance contract. Zilkhcr v. hfiitiir!/ Lifi: 

Ins. Co. oJ‘Ncw York, 287 A.D.2d 7 13, 714 (2’”’ Dept 2001); Currrriovic 1’. New York C w f .  
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Miituuf Fircr h s .  C'o., 307 A.D.2d 435, 436 (3'" Dcpt 2003); Insurance law 

misrepresentaticii i s  material if true knowledge of the inisrepresentcd facts would have obviated 

tlic issuance of lhe policy. Zilkha, 287 A.D.2d at 714; liisurance Law $ 31 0S(b). Materialily o r  

ail applicant's misrepresentatioris is generally an issue of fact, but the court may decide this issue 

as 3 matter oC law where the evidence is clear and largely uncontradicted. Kroski 1'. /,on[: Islrr/trI 

S(iviyq.s Brrizk FSB, 201 A.D.2d 136 (1  Dcpt 1999). This is especially true wlicrc the 

iiiisrcpl-csentation "substantially thwarts the purpose for which tlic iiifoimatioii is deniaiided arid 

iiiduccs action which the insurance company might not otlicnvisc liavc taken." Kroski, 26 1 

A.D.2d at 136 quoting Agz4ilrrr v. IJnited S!alt.s Lile I m .  Cb., 162 A.D.2d 209, 21.0-21 1 (1"  Dept 

1990). 

310S(b). A 

To establish materiality of a niisrepresentation as a iiiattcr- of law, the iiisurcr must proffcr 

an affidavit rrom its undeIwritcr a id  documentary cvidcncc regarding its underwriting practices 

such as an undcrwriting manual, bulletin or rules pertaining to similar risks, in order to show that 

il would not have issued the policy if tlic corrcct facts were iiiade available on the application. 

Kroski, 261 A..D.2ci at 136; C'z~~wmvic,  307 A.D.2d at 437. 

Hcre, Tower has mel ils burden. Booker testified that lie was not living at the Prciiiiscs 

when he filled out tlic Application and subseqiiently executed the Policy. IIc also testifjcd that at 

no point in tinic did hc and his family live in the Premises. 111 addition, Rookei- testified that at 

the time hc filled out the Application and signed thc Policy, he did not plan to move into the 

Premises i int i l  renovations were completed in three to six iiiotiths. Ji i  contrast, 011 his 

Application, Booker represented thal thc Premises were his primary residence and that he was i n  

occupancy.' As a result, based upon his own testimony, Booker misrepresented these facts to 

Tower also had 110 duty to inquire or reason to believe that sqiiatters were in occupancy 
of tlic l'remises sincc Booker did not represent this fact oii his Application. Ki-oski, 261 A.D.2d 
at 137 (insured cannot shift its own burden ol'truthfiilness into burdcn of distrust aiicl additional 
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Tower on thc Application. ‘lower’s “Section Rules” clcarly state that insurance policies will r iot  

he issued to “vacanl or iinoccupicd dwellings.” Corisequently, Booker’s riiisrepresen~atioiis on 

his Application a ~ i d  during the inducement and execution of the Policy were unequivocally 

material. This evidence, combined with Turak’s uricontr-adicted affidavit, demonstrates that if 

Towel- had actual knowledge of Booker’s iiitcntions to iiiovc into the Premises some three to six 

months alter lie purchased it on December 5 ,  2005, i t  would not have issued the Policy. S‘w 

McLliirgtiliii v. Nlitioriwide Mutual Fire Jus. C‘o., 8 A.D.3d 739 (3‘*  Dept 2004) (rescission of 

iusmance policy granted where plaintiffs rcprcscntatioti on insurance application that dwelling 

was owner-occupicd deemed material wherc in fact plaintiff did not occupy premises at any point 

i i i  tiiiic up until fire destroyed it despite his testimony thal he and his family iiitcnded to move 

into home when application was filled out). 

I n  opposition to this motion, plaiiiti ff has failed to produce admissible evidentiary proof 

sufficient to estahl i s h  material issues of fact warranting a trail. Zircker-r~n, 404 N.E.2cl at 720. 

Accordingly, it is 

ORDERED that the summary jiidgiiicnt motion of‘the defendant is granted and [lie 

complaint against the defendant Towcr Insurance Company of New York is dismissed. 

ENTER y ,/ 
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DATE: December I!), 2007 
New York, N Y  

ZJ *\ 
inquiry on part of itisured, therefore failure of iiiswcd to make any additidkj,-+nquires docs not 
counteract fraud by ins 11 rcd ) . k.3 
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