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SUPREME C‘OUKT OF THE STATE OF NEW YORK 
COUNl’Y OF NEW YOKK: PART 62 

SIMEON ROSENBAUM, an infant by his mother and Natural 
Guardian, REBECCA ROSENRAIJM and REBECCA, lridex No.: 117050/1909 
ROSEN BAU M, individually, Motion Seq.: 017 

X __-----_-----___----____________I_______-------------------------------------- 

Plaintiffs, Motion Date: 1 1 /29/2OO7 
-agai risl- 

DECISION AND ORDER 

R 

%c 

CITY OF NEW Y O N ,  NEW YORK ClTY POLICE 
DEPARTMENT, ADMTNISTRATION FOR CHILDREN’S 
SERVICES, NEW YORK CITY BOARD OF EDUCATION, 
RABBI & MRS. YISKOAEL CORNISH, O’HEL CHILDENS 
f IOM E AND FAMILY SERVlCES and ADAM KATZ % ‘4 

38 
Dei’endants. zcb, 

X c/ ............................................................................. 
PRESENT: KAREN S. SMITH, J.S.C.: 

Defendants’, Thc City olNew York’s (“CW”) ,  New York Policc Department’s 

(“NYPD”) Administralion for Childrcn’s Serviccs’s (L‘ACS’’) and New York City Board o r  

Education’s (“BOE”) (collectively referred to as the “Municipal Del’cndants”), motion for lcave 

to aineiid their atiswcr herciii and [or suxmiary judgment dismissing all cross-claiins asserted 

against them herei t i  by Adam Katz (“Katz”), O’Hel Family IIomc and Cliildrcii’s Services 

(“O’Hcl”), and Rabbi and Mrs. Yisroel Goimish (the “Cornishes”) is granted in part and denied in 

part, Katz’s cross-motiori for surniiiary j udginent dismissing the cross-claims assertcd against 

him hcrein by thc Municipal Defendants i s  granted and plaintiff, Rebecca Roscnbaum’s 

(“Rosenbaum”) cross-motion to sevcr her claims of false arrcsl and lalse iiiiprisoruiien t from lhc 

remaining portions of this action is denied. 

Plaintiff brought lhis action alleging, inter alia; 1) Rosenbaum was fdsely ail-estcd and 

imprisoned by the N Y PD, 2) Sinicon Rosenbauni (“Siineon”), Rosenbauiii’s son, was 
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inipropcrly removed from Rosenbauiii’s custody by the Administration for Childrcn’s Services 

(“ACS”), 3) Sirncon suffered physical abuse while in ACS custody in I‘ostcr care with the 

Gornishes and O’Hel due to their negligent supervision of Siiiieon and othcrs within tlieir care, 4) 

BOE failed to properly rcport and act upon Sirneon’s rcports to BOE concerning the physical 

abuse he was receiving while i n  roster care and, 5 )  Katz, an o k c r  atid shareholdcr in 

Rosenbaurri’s corporate laiidlord, precipitated all of thcsc events by making and filing a fdlse 

rcport oP Koscnbauin’s ncglect of Siincon. 

The Muilicipal Defcndanls now move for leave to amcnd their answer herein to asscrt a 

dcrense based upon comnion law aiid statutory ii~uiiunity. The Municipal Defendants also inwe  

for suiimiary judgment dismissing all cross-claims asseitcd against them by thc other deleiidants 

in this action to the extent that said cross-claims are based upon the actions of ACS aiid/or the 

alleged failurc of BOE to properly respoiid to Siiiieon’s report that lic was bcirig physically 

ahused while in fostcr carc. ‘Thc Municipal Dciendants coritcncl statutory and co~ii~iioii law 

inmiunity applies with rcspect to the actions o r  ACS and thc docunieiitary cvidencc in this matter 

coiiclusively rcfiltes the contention that BOE failed to respond to Sirneon’s reporl of his abusc. 

The Goiiiishes submitted opposition to the Muiiicipal Defendants’ motion arguing, iPtlie 

Gornishes’ then pending summary judgnient iiiotioii was denied, such a delerunination 

iiccessitates the finding that a qucstion of‘ fact exists with respect to the Municipal Defeendant’s 

summary j udgtneiit motion. 

Katz subniitted a cross-motion seeking dismissal, inter d i u ,  of thc Municipal Defendants’ 

cross-claims agaiiist KatL and opposiiig the dismissal of Katz’s cross-claims against the 

Municipal Defendants. 
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All tlic cross-claims asserted by tlic various defendants in this actjoii arc prcniiscd upon 

tlie concept that tlic cross-claiming party was not responsible for h e  plaintiffs’ iiijurics but, to the 

extent the plaiiiliffs’ injuries were not caused by thcir own negligence, thc dcfcndants against 

whom the various cross-claims are assci-kd, were the negligelit parties. Therefore, lhe cross- 

claiming defendants each seek to be held harmlcss and iiideinnified by the party or partics who 

are determined to be responsible lor the plaintiffs’ iiijwics, Alternalively thc cross-claimjng 

defendants argue that, to the extenl they bccome liable for any of tlic plaintiffs’ clamages, that 

liability mist be apportioned among the parties who are actiially dctciniined to be responsible for 

the plaiIlti1ls’ injuries. 

Additionally, Koseiibaurn has submitted a cross-motion seeking lo sever her clainis for 

false arrest and ralse iniprisoiiiiicnt against the NYPD Lkoin the reriiaiiiing clainis in this action’. 

In her crossmotion, Roseiibaum argues that her claims for false arrcst and false iinprisoiment 

are “... separate a i d  distinct Irom the remaining claims ...” and ‘ L . . .  should bc scvcrcd in order to 

avoid confusion and siniplify the tiial ...” (Affirmation in Support of Cross-Motion, pagc 2). 

The court will firs1 address Roscnbaum’s cross-motion as thc relief she is ciuiTently 

requcsting has twicc bcen deilied by lhe court i i i  this action. Rosenbaum had a full and (air 

opportunity to litigate thc issue o l  severance in thc context of the prior motions and Roscnbaum 

has not prcscnted any new information which would jiistifY cbaiigiiig the prior deterniinations. In 

spite of Rosenbautii’s asscrtioiis to the contrary, i t  has alrcady been determined that Rosenbaum’s 

chinis agairist lhe NYPD involve coiiimo11 issues of law and Lict with the other claims assertcd 

In addition to Rosenbaurn’s clainis against the NYPI), Roscnbauiii still 11% a claim 1 

pciidiiig against Katx aid Sinieon still has a claim pending against O’IIel. 
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in this action and that liosenbaum woulcl not be prcjudiccd by a siiiglc trial of all thc claims 

asserted herciii. Tlie prior cletcrminatioiis are the law of this case. Accordingly, Rosenbaum’s 

cross-motion is denied. 

The Miuiicipal Defendants’ motion to amend their answer is also denied. With the 

exccption of thc claims against the N W D  for fdsc arrest and false imprisonment, the complaint 

in this action has been dismissed as i t  relates the Municipal defendants. As none of the proposed 

amendments effect the two 1-ernaining claims, therc is 110 basis for thc court to grant the 
i 

Muilicipal Dclelidants’ rcquest in this regard. 

The reinaiiiiiig branches of the Municipal Defendants’ motion and Katz’s cross-motion 

each seck sumiiiary judgment dismissing cross-claims which havc been asserted agaiiisl Lhe 

moving defendants. Initially; “...the proponent or a sumnary judgment must make a piiiiia facie 

showing of cntitlcmeiit to judgment as a rnatlcr of law, by tendcriiig sufkicnt evidence to 

dcinoristratc the absence of any niaterial issucs of fact ( A h r e z  v Prospect Hospitul, et uf,, 66 

NY2d 320,324 [ 19871, interrial quotations and citations omitted). Once the movant has made 

such a showing, the biirden then shifts to thc opposiiig parly to produce evidencc in adniissiblc 

fomi sufficient to establish the existence of any niaterial issues of fact requiring a trial olthe 

action. (Sce ZuckerHzuri 1’. City vfNew York, 49 NY2d 557 [ 19SOI). 

With rcspect to thc cross-claims asscrted by the Gomishes, the Municipal Defendanls’ 

motion has been rendered moot by reason of the granting o r  the Cornishes’ motion for suniiiiary 

judgment disniissing the complaiiit as against theiii. Since the Gomishes have sufuered no 

damages for which they may seek indemnity, and their cross-claims all sound in indemiiity aiid 

apportionment, their cross-claim agaiiist the Muiiicipal Defcndants must M. Tlius, thc iiiolioii 
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to dismiss the Goinislies cross-claims is granted. 

The branch of the Municipal Dcfcndants’ motion scckiiig dismissal of all cross-claims ;is 

againsl ACS is denied. ACS has failed to make aprimafucie showing of its entitlement lo 

judgiiicnt as a matter of law concerning the cross-claims of O’Hel a i d  Kalz. The Municipal 

Defendants assert that ACS has statutoiy aiid coinnion law iiiiiiiirnity Irom civi I liability Ior its 

dctcrminations concerning the rendition or foster care services. However, the complaint in  thc 

instant action alleges negligent supervision of Sinicon and otlici- individuals in the foster care 

system aftcr a dcterniiiiatioii to render roster care had been made aiid the individuals involved 

wcre already within the fostcr care systcni. “Thc weight or  appellate authority in this statc docs 

riot recogiiizc governnienlal irnniimily where recovery is predicated 011 negligence in the 

supervision of carc provided by foster parents to a child placed in their custody ,.. This court 

agrccs that liability may be imposed upon a statc or its subdivisions Por injurics sustained by 

children duc to negligent oversight or  the roster homes that care for them” (Sean M v City o j ‘ N w  

Yo& el d., 20 AD3d 146, IO0 [ 1 3 ‘  Depl, 20051, inlemal citations omitlcd). As the Municipal 

Deiiendants have not tendercd any evidence in adniissible form to show that there are no malerial 

issues of fact with respect to their potential liability for the negligent siipervisioii of Siincon and 

the other individuals involvcd in this mattcr, the Municipal Deleiiclants’ are not cutitlcd to 

suniniary j irdpienl dismissing the cross-claims against ACS. 

The branch of the Municipal Defendant’s motion seeking summary j udgnieiit disinissiiig 

the cross-claims against BOE is granted. Thc Muiiicipal Defendants havc submitted cvidence in 

admissible i‘onn lo demonstrate BOE properly rcspoiidcd to Sitiieoii’s r-cports of his abusc. None 

of lhc partics asserting cross-claims against BOE have opposed this niotiori by presenting any 
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cvideiice in admissiblc Toim to raise any triable issue 01 ficl with respect lo the cross-claims. 

Thercfore, BOE is eiililled to summary judgiiiciit dimissing the cross-claims asserted against it. 

Similarly, Katx has made a prima jhcie showing of his enlilleineiil lo judgmenl as a 

niatter of law dismissing the Municipal Defendants’ cross-claims against him. The coinplaint 

herein asscrls KatL’s liability in this matter is premised upon his alleged ncgligcncc, carclcssncss 

and recklessness in allowing or causiiig a fdlse report of Rosenbaum’s neglect of Sinieon to be 

filed with ACS. hi his cross-motion, Katx has submitted cvidcnce in admissible form lo make a 

prirnujurie showing hc was not the individual who filed the allegedly False report and the 

accuracy orthe allegations in tlic report was determined in a Family Court proceeding. None of 

the Municipal Dcl‘cndants has responded with cvidciicc in adinissible form to raise a triable issue 

of fact with respect to the Municipal Defendants’ cross-claims against Katz. Thedore,  Katz is 

entitled to sun~riiaryjud~:menl dismissing thc cross-claims asserted by the Municipal Defendants 

againsl Katz herein. Accordingly, il is; 

ORDERED thal Rosenbaum’s motion for severance of her claims againsl NYPD, the 

Municipal Defendants’ iiiotioii to amend their answcr in this action to assert delenses of statutory 

aid comiion law iimnuiiity and thc Municipal Ddendanls’ motion for summaiy judgmcid 

dismissing O’Hel’s and Katx’s cross-claims against ACS are all denied, and it is further; 

ORDERED that the Municipal Dcfcndatits’ iiiotion for summary judgnicnt dismissing all 

cross-claims asserted herein against BOE and Katz’s cross-molion disiiiissing the cross-clainis 

asserted by the Muiiicipal Dekiidants againsl Katz arc both granted, aiid il is furlher; 

ORDERED: tlial, upon the servicc o l a  copy of this decision and order, with noticc of 

entry hereof and such other forms and fees as tlic clcrk may reasonable require, 011 the 
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appropiiate division of thc clcr-k’s officc at 60 Centre Streel, New York, New York, llie clerk 

shall Por-lhwith eriler judgment dismissing al I cross-claims assertcd against BOE only, and 

dismissing the cross-claims asscrtcd by the Municipal Defendants agai list Katz oiily and, it is 

hurt her; 

ORDERED that all other claims herein are sevcrcd and this action shall continue. 

The foregoing constitutes the decision and ordcr of this court. 

Datcd: December q-.-, 2007 
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