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lNED ON I212412007 

1 SUPREME COURT OF THE STATE OF NE YORK - NEW YORK COUNTY 

PRESENT: HON. JANE S. SOLOMON I" PART 
Jus tics 

118784l2003 Ed. of Managers of the 195 Hudson INDEX N O .  

Street Condominium 

- v -  

9 - 17 - 2007 
MOTIONDATE . 

026 
MOTION S'EQ. NO. 

195 Hudson Street Associates 
MOTION CAL. NO. 

. . .~ 

The following papers, numbered 1 t o  10 were read on this motion to/for e 11 t e r j u d g rn e n t  

PAPERS NUMBERED 

1 -  5 

6 -  8 I 9 - 1 0  

Notice of Motion/ Order t o  Show Cause - Affidavhs - Exhibits ._. 

Answering Affidavits - Exhibits 

Replying Affidavits 

_- 

Cross-Motion: 5 Yes d N o  
Upon the foregoing papers, it is ordered that  this motion is decided in accordance 
w i t h  the annexed memorandum decision and order for judgment. 
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ROARD OF MANAGERS OF THE 195 H U D S O N  
S 'l'iw L'l' CON DOM 1 N 1 U M , 

Plaintiff, 
INDEX NO.  118784/2003 

-agains 1.- 

195 HUDSON STREET ASSOCIA'I 'ES,  L L C ,  
19.5 1-1UD.SON ASSOCTATES, LLC, STEVEN 
HLUMENTHAL, SYNCHKON A C Q U I S I T I O N  C O R P . ,  
K & J  CONSTRUCTION CO., L P ,  P E R F I D O  DECISION and 
W E I S K O P F  A R C H I T E C T S ,  KALLEN & LEMELSON O I W ~ l l  for JUDGMENT 
CONSIITITJNG ENGINEERS, LLP,  J E F F R E Y  M. 
BROWN, ASSOCAITES, I N C .  , NEVEKSINK 
CONSTRUCTION C O R P . ,  NEVERSKING GLASS 
CORP. I NORTHEAST RES'l'ORAT1ON C O R P .  , 
GONZALEZ CONSTRUCTION, LLC, MAKSHALI, 
COHEN and C H R I S T I N E  MAI,T,OY 

De f e r i d a n t  s . 

On May 9, 2007, a j u r y  returned 3. $ 2 , 1 0 6 , ' / 2 U . 0 9  

verdict in favor 01 L h e  Roard of Managers of the 195 Hudson 

Stree t .  Condominium ("Plaintiff") (:)n i 1:s breach  of contract claims 

against K& J C o n s  I : r i i ( . : t j  on Co. , L. P. and its general partner 

Gonzales C o n s  I-ru(:t i on, T.,T,C (collectively, "K& J") . F o l l o w i r i y  tlhe 

verdict, K & J ' s  moLiori to set t .hc  verdict aside was denied, except 

that deci . s i .nn  was reserved or1 I<&(J 's  reqiie.st. t.o r cducc  t.hc vci-dict 

by ( 1 )  t .he  jury's award of $47,036 for an int-ercom systcm, and 
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( 2 )  t h e  amount P 1 . a i r i t i f - 1  had earlier a c c e p t e d  j n set t lemcri t  f rom 

other c-iefcr-idant:l;. T h e s e  issues arc p r c s e n t c d  i.n c;onnec:t.ion w i l i t i  

P l a i n t i f f ’ s  Order t o  Show Cause for e n t r y  of judgment, wil:h 

i n t e r e s t . ,  and  ~ r c  resolved a s  f o l l o w s .  

Intercom S y s  tern 

A s  sI. .ated i n  F l a j  r i t i f - c ’ s  movinq papers, t h e  record i s 

‘‘:;ornewhat murky’’ a s  t o  why t h e  j n te rcom system was ir-i(:l.i.ided 011 

t h e  v e r d i c l .  s h e e t .  P l a i n t i l f  argues: tha t .  documcril.s l i s t - i r l y  t h e  

cos t s  of t h e  i n t e r c o m  system w e r c !  a d m i t t e d  i n t o  e v i d e n c e ,  a n d  a 

v e r d i c t  s h e e t  i n c l u d i n g  t h e  i n t e r c o m  system was r e v i e w e d  by K&J’ s 

counsel .  w i  t:houL o b j e c t i o n  b e f o r e  be ing  presented L o  t h e  jury. 

K & J  a r g u e s  l . ha t  Ikhe .i n t e r com s y s t e m  was sent. tn t.he 

j n r y  i n  e r r o r  b e c a u s e  al.1 c l a i m s  f -ar  est-;.mated f l i t -u re  cost.s, a s  

l i s t e d  on E x h i b i t  C: t o  t ihc  P l a i n t i f f ‘ s  CPLK 5 3101(d) e x p e r t  

d i s c l o s u r e  r e p o r t .  d a t e d  A p r i l  23, 2 0 0 7 ,  were bar red ,  except for 

t h o s e  relaking to 1 . h ~  roof. I n  a d d i t - i o n ,  when K & J ’ s  c o u n s e l  ruadc 

a CELR S 4 4 0 1  m o t i o n  at t.he c lose of E’lain1i.i ff‘ s c a s e ,  

P 1 . a i n t . i f f ’ s  counsel ayrced t.hat. “ i n  l i g h t  of Your Hoiior’ s rul i .ny, 

I don’l:. t h i n k  I can p r e s s  tihe E x h i b i t  C cosl . .~ ; . ’ ’  Moreover ,  l*;&LJ 

argue..; t h a t  because PI a i r i t i € f  admits t h a t  K & J  n c v e r  per for rned  Lhe 

i n t e r c o m  work o r  r e c e i v e d  payment; for i t ,  t h e  c o s t s  should riot be 

i n c l u d e d  in Plaj ntiff’ s damages - K & J ’  5: a r g m c n t s  a r e  p c r s u ~ s i v c ,  

a n d  t h e  v c r d i c t  shall be r e d u c e d  by t h e  $ 4 7 , 0 3 6  awarded €or the 
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i r i t  e rcom s y s  t. e m .  

Set-off Against Settlement Amounts 

On t h e  e v e  of  t r i a l . ,  P I - a i n t i f f  setl :I .ed w i t h  t h e  

de fenda r l t s  P e r f i d o  WeiskopJ Archi izects and K a l - l c n  & T,emelson 

Consulti nq E n y i  ricers, LLP ( c o l l e c t . i v e l y ,  t h e  “Dcsiyr-1 Dcfendants”) 

f o r  $ 2 ,  350,  0 0 0 ,  and w i t h  defendants 135 H l l d s o n  St-.rcet A s s o c i a t . e s ,  

T,LC, 3.95 Hudson A s s o c i a l - e s  LLC, Synchron A(:quis i l : j  on C o r p . ,  L .  P . ,  

St.cver.1 Rlumerlt:hai, Marshal 1. Cohen and C h r i s t i i n c  Mal l o y  

(col.lec1.i v e l y ,  t h e  “Sponsor  Dcf-er-idants”) for $ 6 1 0 ,  000, t h e  d e e d  

l.o a parcel of  land and a n  a s s ignmen t  o f  “ a l l  of their c r o s s -  

claims a g a i n s t  K L J .  ” 

a g a i n s t  it should be reduced by $1, 960, 000. 

K&J accordirig1.y cont .cnds t h a t  Lhe v e r d i  ct. 

K & J ’ s  a ryumcnt  is t h a t  P l a j . x l t i f f  i s  n o t  e n t i t l e d  t o  

r e c o v c r  t w . i . c c  for- t h e  same c l a i m ,  a s  N e w  Y o r k  l a w  b a r s  

d u p l i c a t i v e  r e c o v e r y  and w i r i d f a l l s .  

t h e  t h e o r y  t h a t  21.1 01 t h e  o r i q i n a l .  d e f e n d a n t s  were s u e d  for- t h c  

same j ii j u r y ,  

sticet had  p r o v i d e d  t - h a t  a1.1 d e f e n d a n t s  b e  Found j o i n t l y  arid 

s e v e r a l l y  1 i a b l . e .  

s e-l: t. I e m e  n t a greemcri L p r o v i d e s  t h a t  t h e  s c t t 1 einen t a m o u n t  s d .i d n o t  

c o v e r  damages f rom K& J’ s d e f e c t i v e  c o n s t r u c t i o n ;  based on t - h i s  

r e p r e s e n t a t i o n ,  i l .  c o n t e n d s  ILtiat because t h e  j u r y ’ s  v e r d j  ct. was 

for defec1:ivc c n r i s t r u ( - ~ t . i o n ,  j . t  m i d s t  b e  r e d u c e d .  

This argument  i s  b a s e d  on 

and that. P l a i n t i f f ’  s prc - se t t l  cment: p r o p o s e d  v e r d i c t  

K& J n e x t  r e p r e s e n t s  t.ha t not-hirly i ii e i t h c r  

:3 
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K&J’s p o s i - t i o n  d o e s  riot t a k e  ir-i1r.o ac:count t h e  t-erms of 

t h e  w r i t t e n  s c t t i e m e n t  agrcemer-1l.s be tween P l a i  r i t - i f f  and  the 

s e t t - l i n g  cicfendanLs. The ayreemcnt  w i t h  t h e  Dc:;ign De Feitdants 

:-;t.at.c.r; t . h a t  \‘I.he S c t t i i n y  P a r - t i  (3s wish t o  :r;ctt.J.c? and re:;ol vc: all 

oII thcir d i f f e r e n c e s  t.0 date. ” A s  conceded  b y  K & J ,  Plainti ff 

p u r s u e d  c l -a ims  against t -he  Des ign  Dcfcndants  t h a t  were d i f f e r c n t  

f r o m  I-hose it p u r s u e d  a g a i n s t  K & J  dt t - r i a l .  F o r  example, 

P l a i r i t i .  ff c l a i m e d  11htlt. t h e  Design DefendanLs n e g l i g e n t l y  (-3e.siqned 

a fireplace :‘;ystem, which P l - a i n t i f f ‘ s  e x p e r t  c l a i m s  w i 11 c o s t  

$ 2 ,  500,  0 0 0  to c :or rec t . .  11: .is undispuLed t h a t  cost:s related t o  

t h e  f i r e p l a c e  syst .cm were n o t  i n c l u d e d  i n  t h e  jury‘s v e r d i c t .  

S i m i l a r l y ,  p a r t  of  t h e  settlement w i t h  the  Sponsor- 

D e f e n d a n t s  covered b r c a c h e s  of t h e  O f f e r i n g  P l a n  t h a t  werc n o t  

r-eI.atcc3. t o  K&J‘s c o n s t r u c t i o n  dcfecLs:. For  c x a m p l e ,  the O - t f c r i n y  

P l a n  prorni-sed t h e  i r i s t a l l a t . i o n  o f  cl s p e c i i i c  el e c t r i c a l  s y s t - e m .  

E’lain1:i ff c o n c l u d e d  that t h e  Sponsor DeIeridants  approved  t .hc 

i n s t a l . 1 . a t j . on  of a non-confor-mi nq e1ecLr.i crll s y s t e m ,  for which  i i i  

would  h a v e  s o u g h t  $560 ,000  i n  damages had i t  no[. s e t t l - c d  w i L h  

them.  Morcover, t .he  agreement. s p e c i i i c a l l y  st,ites t:hat. 

sei. I.. 1 ement.  amount w a s  “ i n  pa r  i: j a1 paymerit. of t .he B o a ~ c 3 ’  5 f c e s  arid 

expenses in L i t i g a t i o n ;  ” and  P l a i n t i f f  h a s  produced a rcporl 

showing  t h a t .  its: legal fees, i n  excess of $625,000, arc gre;jt:.er 

t - h a t  Lhe amount recei ved. 
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T h e  f a c t s  h e r e  reserrib1.e t h o s e  i n  Promenade v .  

S c h i n d l e r  E l e v a t o r  C o r n . ,  3 9  A .  D. 3d 221 (l”+. Dep’t 2007), w h e r c  

the  o w r i c r  o f  a r e s i t i e n t j . a l  b u i l d i n g  s u e d  Lhe d e v e l o p e r  and 

qcneral conI.rac:t.or f o r  c o n s t r u c l .  ion d e f e c t s .  The p l a i n t i i f f  

s e t t l  ed w l t . 1 1  t h e  d e v e l o p e r  and  gcneral C:(-)rlI.r-ac:t(.)r., a r id ,  by 

a s s i  gxmient., pursued ILhe g e n e r a l  contract:nr-‘  s [:hi. rt3-part.y 

contrac: tual  i n d e m n i f i c a t i o n  c l a ims  a g a i n s t  some of  t h e  

s u b c o n t r a c t o r s .  T h e  F i r s t  DepartrnenI. r e v e r s e d  t h e  d e c i s i o n  of 

t .he  trial ( - :ou r - t ,  r e j e c t i n g  t h e  a rqument  t h a t  t h e  p l a i n l - . i  Tf was 

s e e k i r i g  a d o ~ z b l c  recovery. Rat-hcr ,  i t  s t a l l e d  I.he p l a i  n t - i f f  “was 

s e e k i n g  noLhiny  morc t h a n  the f i l l  I v a l u c  of  i t s  negot.iat:ed 

s e t t l e m e n t . ”  T h e  same can b e  s a i d  h e r e .  

I t  i s  r ioted t h a t  N e w  Yor-k Gene ra l  O b l i g a t i o n s  Law 5 

15-108 and  CPT,R SS 1 4 0 1  and 4545(c) a1.l do  n o t  a p p l y  because t h e y  

a p p l y  only to j c)i nt. tortfeasors, and h e r e ,  P l a i n t i f - f  o n l y  hrougtit .  

i t s  b r e a c h  o f  c o n t r a c t :  c l . a i  m s  t.o v e r d i c t .  Hence, t.he v e r d i c t  

.should noL be s e t - o f f  by Lhe amounts i n  the  s e t  Llerrierit. a y r e c m c n t . s .  

Interest 

P1 a i . n t i f f  ha:.; a 1 . s ~  moved f o r  i n t - e r - e s t  o r i  t .he  v c r d i c t  

amount;  K&,J’:; p a p e r s  do nol. oppose. Under CPLR 5 5001 ( b )  , 

j i l t c r e s t  i s  I.o be computed upon damaqcs f r o m  t h e  d a t e  t -hey  were 

i .ncurred. “The award  01 i n t e r e s t  ref1eci.s a rec:ogni  t i . on  of  t h e  

p r i n c i p l e  t h a t  darnayes arc properly a s c e r t a i n e d  a s  of t.he d a t c  of 

t h e  breach and a r e c o g r i j  t i o n  that I .here  may bc a t i m e  lay bet-wccn 

L J 
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damage s u s t a i n e d  and  a c t u a l  payrnerit b y  d e f e n d a n t .  " 

Rrusht-on-Moira  Cent : .  Sc:h. nist.. v. b'retl H. T h o m a s  A s s o c s . ,  P.C-, 

9 1  N . Y . 2 d  256, 262 (1998). IIt?rc!, t.hel-e i s  sorne uric:F:rti3.int.y as t o  

lthe d a t e  K&J s t o p p e d  c o n s t r u c l i o n ,  b u t  i t  is u n d  i .s r )u ted t h a t  KLJ 

wcis riot p e r m i t t e d  1.0 . re t -urn  t.o work b y  September  1, 2 0 0 0 .  ' r h u s ,  

p r o v i d i n g  K & J  1.he b e n e f i t  of t h e  ur-i(-:er>tairit.y of  t h e  e x a c t  cia t:e 01 

damages,  p r e - v e , r d i c t  i n t e r e s t  shal.1 be c a l c u l a t e d  f rom Auyi . i s t .  3:l , 

2 0 0 0  t h r o u g h  May 9 ,  2 0 0 7  a t .  t h e  s t a t u t o r y  r a t e  of  9% per a r - i r i ~ ~ r r i .  

Moreover, p u r s u a n t  t o  CPLR 5 5002, P l a i n t i f f  i s  

e r i t i . t l e d  t o  a n  a d d i t i o n a l  s u m  of  i n t e r e s t  o r i  t h a t  amount a t  t h e  

s t a t u t o r y  r a t e  of 98 c a l c u l a t e d  from t h e  d a t e  of  t h e  v e r d i c t  

un t i .1 .  t h e  d a t e  f i n a l  judgmexlt i s  e n t e r e d  a g a j . n s t  K&J and 

Gonzalcs . 
I 
I 
I A c c o r d i n g l y ,  i.t .  h c r c b y  i s  

ORDElIED that: P 1 . a i n t i f f ' s  m o L i o r i  i s g r a n t - e d ,  cxcept 

t -ha t .  t h e  jury v e r d i c t  shall be r e d u c e d  by $ 4 ' 1 , 0 3 6  lor 1.he amount 

of  t h e  i . i - i t : e r c o m  s y s t e m  t o  $7,059, 6 9 2 . 0 9 ;  a n d  i Ir. f l i r t - h e r  i s  

OIWEIIED [ .hat  t -he  C l e r k  i s  (1i.rectc.d t o  e n t e r  judymer- i t  

i n  favor of P l a i n t i f f  B o a r d  of  Managers o f  t . h c  1 9 5  Hudson :SLreel. 

Condominium, re .s i .dinq a t  1 9 5  Hudson S t r e e t ,  New York, New York, 

a n d  a y a i r i s t  defer idant  K&J Con:~;i.r-uc:tion Co. , L F ,  resi.clirig a t .  2 3 3 7  

P ' h i l m o n t  Avenue, HunLiriyton Valley, P e n n s y l v a n i a  , and defeiidar-11. 

Gonza lcz  Cons lxu( : t ion ,  L L C ,  r-esi d i n q  a t  233'7 Philrrior~t. Averiue, 

e:, 
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H u n t i n g t o n  V a l l e y ,  Pennsylvania, j o i n t l y  and s e v e r a l l y ,  p u r s u a n t  

t o  CPLR 5 5 0 0 1  (c) , f o r  $ 2 , 0 5 9 ,  692.09 w i t h  i n t e r e s t  t he rco r l  a[: t h e  

, s t . a t . ~ ~ t o r y  rate a s  c a l ( : u i a t e d  by t he  C l e r k  of- t h e  C o u r t  f rom 

A u g u s t  31, 2000, I:(> t h i l  date of c n t . r y ,  t o g e t h e r  w i t h  c n s t s  a n d  

d i s b u r s e m e n t s  ;$s kaxed. 

D a t e d :  Deccmbcr 1.G , 2007 
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