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321 l(a)(S), (71, and (X),  to dismiss the Complaint filed by plainiifI, David Keiiig (“Kciiig”), pro 

se, seckiiig to rccovcr compensation for his scrviccs as a nicriibcr of tlic hoard of directors of 

Rad a .  

BACKGHOUND 

The pleadings include the following factual allegations. Keiiig is a New York resident. 

Rada is an Israeli corporation engaged in the business of imnufiicturiiig electronic systcnis for 

airplanes and armored vehicles. Kenig began serving as a member ofthe board of dircctors of 

Kada in 199s. I n  1996, Rada’s shareholders approvcd tlic grant of 30,000 stock options to each 

board incriiber. Kciiig resigned from the board on Jaii~iary 5 ,  1999. On Novelnibcr 17, 1999, 

Rada’s shareholders approved the grant of additional stock options to board menibcrs who were 

servirig at the time. Kcnig asserts tlic Rada shareholders speciiically promised liirn 300,000 

stock options at $1.05 per share, pursuant to the corripany’s bylaws and other board resolutions. 

Kenig also asserts that hc is ciititlcd to an additional 300,000 stock options at $1 .OS per share, as 

a result of matching valuc, pursuant to an incl-cascd allocation of stock options. Kciiig claims 
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- that he would have rcalizcd $1,800,000 in coiiipeiisatioii if lie had been able lo exercise tlic stock 

options between 2000 and 2003. 

In 200 I ,  Kenig coiiiniciiced aii action i i i  Isracl sccking declaratory relief or specific 

perfonmiice of the slock options that were allegedly proiiiised to hiin iii 1999. 1Ic asscrts, 

Iic~wcvcr, that the declaratory relief and specilic perlbiinaiicc rclicf.kbcca~iic ohsolctc due to a 

decline in Ihia’s  share values. He further asserts that his counsel in the Israel action should 

have notified iiada that tie voluntarily discontinued said action 011 Novciiibcr 20, 2006. 

On Deceiiiber 27, 2006, K.enig coiiimeiiced this action sccking to rccover unpaid 

compcnsation for his scivicc as a dircctor of Rada. In the first cause of action, sounding in 

breach of contract, Keiiig seeks to recover coinpeiisatory and puiiitivc daniagcs based on thc 

allcgcd breach of a proiiiisc by Rada’s shareholders to grant him 600,000 stock options. The 

secoiid cause of actioii esseiitially allcgcs that Rada was un+justly enriched as  a result of tlic 

failurc to grant Kcnig the 600,000 stock options. The third cause of action allcges that Keiiig is 

entitled to recover in quantum meruit as coiiipeiisatioii for his scrviccs as a director of Rada. 

liada now sccks to dismiss the Complaint on various groiiiids, including lack of personal 

-jurisdictioii; fo1ur11 11011 coiiveiiie~is, statutc of limitations; and fiilure to state a cawc of action. 

I)lSCUSSlON 

I’ersonal Jurisdiction 

CPLR 3O2(a)( I) ,  New York’s “long arm statute,” governs personal jurisdiction over 

nondomiciliarics, such as Rada. Thc statute provides, in part, that a court may excr-cisc 

Jurisdiction over aiiy nondoiiiiciliary who “transacts any business within the state” as to a causc 

of action arising froin that husincss. To transact business in New York, a party must 

purposcfiilly avail itsclf of tlic prjvilcgc of conducting business, thus invoking the bclicfits and 
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- protections of Ncw York law (Krezlrrcv- vMcFudrZcrz Oil C‘orp., 71 NY2d 460, 467 [1!3SS]). 

Fur-thei-more, i‘or a claim to arise out of a busiricss traiisactioii in Ncw York, thcic i i w t  bc a 

substantial relatioiiship between that business transaction and thc cause of action sued upon (id.). 

CPLR 302(a)( I )  is a single act statutc, aiid proof of otic transaction in New York is sufficient to 

invokc jurisdiction, cvcii though the defendant ncvcr ciitcrs New York, so long as the dcfcndant’s 

activities hcrc were purposeful and thcre was a substantial rclatior~liip bctweeii the traiisactioii 

arid the plaintiffs claim (id). Furtherniorc, while the ultiiiiate burden of proof I-csts with thc 

party asserting jurisdiction, thc plaintiff, in opposing a motion to dismiss pursuant to CPLR 

321 l(a)(8), riccd only make a prima facic showiiig that the defendant was sub-ject to the 

jurisdiction 01 the court (Alden Pcrwizriel, Inc. v David, 38 AD3d 697, 698 [2cl Dcpt 20071). 

Iiada argues that the action against it should be dismissed sincc it is an Isracli 

coiyoration, which does not transact any busincss in New York, arid that the November 17, 1999 

stock option graiit is wholly unrelated to New York. 

In opposition, Iiowcvcr, Kcnig asserts that Kada has sufficicnt tics to Ncw York for the 

Court to propcrly cxcrcise personal jurisdiction against it. 111 particular, Kenig asserts that hc was 

recruited as a director because of his location in New York, and that most of his work as a 

director was performcd in New York. Kenig also asscrts that shares of Rada have been publicly 

tradcd on New York’s NASDAQ stock exchange since 1985, and that most of Rada’s 

shareholders are in I long Kong and New York. Kciiig fui-thcr asserts that so~iie oPRada’s 

sliareliolders inectings are convened in New York. 111 addition, Kenig maintains that Kada oiice 

had a subsidiaty in New York, and rctaiiis accountants and attorncys hcrc. K.cnig furtbcr argucs 

that iiiaiiy ofliada’s cliciits are in New York; that a Ncw York law firmi has an open power of 

attorncy to rcpresent its busincss intcrcsts here; aiid that a April 12, 2007 Sccuritics and 
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- Exchaiigc Comiiissioii prospectus irrevocably appoints a New York agciit to receive service of 

process in New York. Kenig asserts that the power of attorney has iicgotiatcd certain deals for 

Rada with United States companies. Kenig also asserts that Rada solicitcd investments in its 

stock from New Y ork busincsses. Kenig hurther coriterids that Rada maintains Ncw York bank 

accounts. 

The Court dctci-iniiics Kcnig’s presence in New York, where he perfornicd most o r  his 

work as a membcr of thc board of dircctors of liada, as well as Rada’s other busiiicss dealirigs in 

New Y ork, including shareholder meetings, the appointmcnt of an agent to receive sel-vicc of 

proccss, and the niaintenance of bank accounts, are sufficient to cstablish that Iiada traiisactcd 

business in this State. Furtlieniiorc, to thc extent that Kenig brings this action to rccover 

compensatioris for services he perfonncd i n  Ncw York as a meinber of the board of directors of 

Rada, tlic court may propcrly cxercise personal jurisdiction ovcr it. Thus, the branch of thc 

motion that sccks to dismiss thc Complaint for lack of personal jurisdiction is denied. 

Forurn Nori Coriveriieiis 

Rada also sccks to dismiss this action on the ground that the mattcr should be adjudicated 

in tlie courts in Israel, where most ofthe evidence and witncsscs arc located. The doctrinc of 

foniiii noli convenicns permits a couit to stay or dismiss an action wlicn, although it may havc 

jurisdiction over a claim, the court determines that “in the interest of substantial justice tlie action 

should be heard in  another foriinl” (CPLR 327[a]). Tlic burden rests lipon the defendant 

challeriging the forum to deinoiistratc rclcvant private or public interest factors which rnilitate 

against accepting tlie litigation (Islanzic Rcyublic ofIran v Palzlavi, 62 NY2d 474, 479 [ 19841). 

‘fhe court, after considering and balaiiciiig various competing factors must detenninc i n  the 

cxcrcisc of its sound discretion whelher to retain jurisdictioii(id.). Among the fixtors to bc 
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- considered arc tlie burden on tlie New York courts, the potential hardship to thc defendant, and 

the uiiavailability of an alteiiiative forum in which tlic plaintiff iiiay bring sui1 (id). ‘l’he court 

may also consider wlietlier tlie parties to the action arc noiucsidcnts and whether the transaction 

out of which the cause of action arose occurred primarily in a foreign Jurisdicticin (id.). No oiie 

factor IS con tro 1 1 in  g (id ). 

Here, liada maintains that tlic uiidcrlyiiig transaction occurred in Israel, all of the relevant 

cvideiice and witncsscs are located in Israel, and Israeli law governs the November 17, 1999 

stock option grant. liada also iiotcs that Kciiig coiiimeiiced an Israel action alleging claims based 

011 the same underlying facts as in this action and scckiiig csscntially tlic sainc rciiicdy. 

However, Kcnig contends that he is a New York resident, and that his work as a director, 

for which he seeks compensation, was perforriicd in New York. Keiiig also asserts that iiiaiiy 

potential witnesses, including Rada shareholders, are located in New York. Kenig further argiies 

that thc application of Israeli law should not bc an il-npcdimcnt to maintaining the action in Ncw 

York. 111 addition, Kenig imaintains that Rada was notified that he abandoned the Israeli action 

on November 20, 2006, and that the liiiiitations period for refiling that action has expired. 

The Court, after considering the various factors, coiicludcs that tlic commcncciiicnt of this 

New York action by Kenig, coupled with the ability to adequately resolve the parties’ dispute in 

this State’s courts and the inability of Kenig to rcfilc thc Tsracli action, warrants thc denial of tlic 

branch of tlic motion that seeks to dismiss tlic action based on the doctrine of forum noli 

convcnieiis. 

Statute of Li mi t a t i 011 s 

lIada fur-thcr contends that the clams in this action should bc disrnisscd as timc-barrcd. 

As stated, Kenig c o ~ i i ~ i i ~ ~ i c e d  this action alleging that he was dcprivcd ofthc bcncfit o f 3  stock 
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- option graiited on November 17, 1999. The pleading in this action, which was filed on 

December 27, 2006, alleges causes of action for breach of contract, unjust enrichment, and 

quanhiin meruit. It is uncontcsted that each of tlicse claims is subject to a six-year statute of 

limitations (CPLl< 213[ I ] ;  [2]). As ;1 gciicrd rule, a causc of xtioii ;iccrues when all  of the facts 

necessary to sustain the claim have occutTed, so that a party can obtain relief in court (Iizsurutzc-e 

Co. of ,S*lalc c~j'Pctttt.q)ilvii?iicr 1' HSBC Birnk UXA, 37 AD3d 25 I ,  254 [ 1 s t  Dcpt 20071). On a 

motion to dismiss, pursuant to CPLK 32 I 1 (a)(5), based on tlic 1-uiiiiiiig of the statute of 

limitations, tlic defendant must make a prima facie showing that tlic statute of limitations has 

expired (Sw$ v New YorA h4t.d. College, 25 AD3d 636 [2d Dept 20061). 

Here, liada argues that since Kciiig resigned from thc board oii January 5 ,  1999, his 

claims must have accrued prior to January 5 ,  1999 and, as such, tic was required to coiiiiiieiice 

this action by January 5 ,  2005. Alteiiiatively, Rada contends that cven if Kcnig USCS Noveiiiber 

17, 1999, the date that the Rada shareholders approved the graiit of additional stock options, ;is 

the accrual date for his claims, the action is nevertheless tiinc-bail-ed. 

Kenig acknowledges that the went that triggered his claim was the Rada sharcholdcrs' 

refusal to extend the November 17, I999 stock option graiit to him. Howcvcr, Kciiig urgcs that 

his loss occui-rcd thereaftcr, when the value of thc stocks iiicreased arid hc was unablc to exercise 

the options in the frec iiiarket. Keiiig furthcr argues that CPLR 204(a) and 205 serve to toll the 

statule of limitations for this actioii. 

Keiiig's claim regarding the accrual datc of his action is simply untenable since, as 

stated, a cause of action accriies upon tlic commission of tlic alleged wrongful conduct (.we 

ltzsziriince Co. of'S/ate ofPeiitisylvatzia v IISUC Batik USA, supr-u). Furthermore, contrary to 

Kenig's position, neither CPLR 204(a) nor 205 serves to toll thc statute ofliinitatioiis for the 
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’ claims in this action. CPLR 204(a) states tliat “[wlliere tlie commencement of an action has been 

staycd by a court or by statutory prohibition, the duration of the stay is not a part of‘the time 

within wliich the action iiiust be coininenced.” Howcvcr, CPLR 204(a) is inapplicable here since 

coriiiiiciicciiieiit of this action was not staycd by the Court. Furtheriiiore, L‘PLII 205 permits a 

plaiiitiff who coniniences a timely, but terminated aclion, to “comnience a iicw action upon the 

same transaction or occurrence or series of occiirrcriccs within six months after the teriiiination.” 

CPLR 205 is similarly inapplicable since it only applics to prior actioiis coiiiiiieiicecl in the state 

or fcdcral courts of New York (Ilil’aolo Much. Wor-la, Lltl. v Pi-tJstigc E‘yuipnzmt Corp., 998 I; 

Supp 229, 236 [ED NY 19981). Kenig’s prcsciit nctioii is untimely, as it was not commenced 

within the six-year liniitations period, and iioiie of tlie tolling provisions oii which he relies is 

applicable hcrc. Thus, tlie branch of the motion that seeks to dismiss thc Complaint in  this action 

as time-barred is granted. 

In any cveiit, even afl‘ording the pleading the most liberal construction, accepting the facts 

alleged thcrciii as t i le,  aiid according the plaintiff the benefit of every favorable inference ( s w  

CPLR 3026; Leori v mar ti ti^?^, 84 NY2d 83, 87 [1994]), tlic Rrst causc of action, sounding in 

breach of contract, fails to allcgc the existencc of a valid agr-ccniciit bctwccn thc partics, 

perfoniiance by tlic plaintiff, the failul-c of perfonmiice by the defendant, and damages so as to 

survive a motion to dismiss (see Firria v Furiu, 116 AD2d 694, 695 [2d Dept 19861). Similarly, 

tlie second causc of action inadequately alleges any facts to demonstrate cntitlcmcnt to recovery 

under tlic cyuitable doctrine of unjust enrichmcnt (,set‘ ClII,-k-r;itz~?atrick, I?ic. v Long Is. R. R. 

Co., 70 NY2d 382, 388 [1987]). Likewise, thc third cause ofaction fails to allege sufiicieiit facts 

to establish thc clciiicnts of a claim for quantum nieruit (.see Al1u.r Rcfiigcrxiio/z-Air 

Chndilioniizg, h r .  v Lo P k l o ,  33 AD3d 639 [2d Dept 20061). The claiiii for punitive damages 
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I must fail since punititve damages are not available to redress a pr-ivatc wrong (see Ncw YwIc 

Uiziv. I) Cutzlincntal I?Is. C'o., 87 NY2d 308, 3 15-3 I h [ 1c)O5]). 

Accordingly, i t  15 

OIIDERED that the motion to dismiss is granted and thc Complaint is dismissed with 

cost and disbursements to dcfeiidant as taxed by thc C'lcrk of the Court; and it is fiii-ther 

ORDERED that tlic Clerk is directed to enter judgiiicrit accordingly. 

Dated: Dccciiiber 18, 2007 
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